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UNITED STATES DISTRICT COURT co Seek got 
FOR THE DISTRICT OF couumBra FILED ti} CPEN COUR 


Holding a Criminal Term OCT 24 1866 


Grand Jury Sworn in on September 1, 1966 


es e* ocee 


The United States of America Criminal No. 1232-66 


Vv. Grand Jury No. Original 
H. Neil Kelly, Jr. en? Violation: 22 D.C.C. 1301, 1410 
(False Pretenses)(Making, @rawing, 
uttering and delivering bank check, 
knowing maker and drawer did not 


have sufficient funds in, or credited” 
with, such bank or other depository) 


The Grand Jury charges: 
FIRST COUNT: 

On or about September 21, 1965, within the District of Columbia, 
H. Neil Kelly, Jr., with intent to defraud, made and caused to be 
mace, the following false representation to Herman Harding: 

That a bank check he, the said H. Neil Kelly, Jr., then pre- 
sented through Gerald Connor, to Herman Harding, ca wernember 9, 
1965, drawn on The Second National Bank of North, Maat. North ‘Miant, 
Florida, in the amount of $3,000.00, and bearing the name, "H. Neil 
Kelly, Jr.", as maker, was a good bank check and that he, the said 
H. Neil Kelly, Jr., did have sufficient funds in the bank to cover 
said check. 

This was not true and the said H. Neil Kelly, Jr., knew it was 
not true, but Herman Harding, believing it to be true and relying 
upon it, on or about September 21, 1965, within the District of 
Columbia, did sign-as maker, a check for $2,835.30, payable to Francis 


I. Du Pont & Company, for the purchase of stock on behalf of H. Neil 


6 

Kelly, Jr., and did give said eheck to Gerald Connor. 
SECOND COUNT: 

On or about September 9, 1965, within the District of Columbia, 
E. Neil Kelly, Jr.; with intent to defraud, did make, draw, ‘utter and 
deliver, to Gerald Connor for Herman Harding, @ etn paper 
writing in the fori of a check drawa on The Second National Bank 
of Worth Miami, North Miami, Florida, in the amount of $3,000.00, 
payable to Herman Harding, knowing at the time of such making, dreww- 
ing, uttering and delivery of said check that he, the said H. Neil 
Kelly, dr., did not have sufficient funds in or credit with said 
bank or other depository for paymeat of such check in full upon its 


presentation. Following is a photo-copy of said check: 


OF MORTM MIAN! 
NORTH MIAMI, FLORIOA 


os 


3000 


THIRD COUNT: 

On or about September 9, 1966, within the District of Columbia, 
H. Neil Kelly, Jr., with intent to defraud, did make, draw, utter 
and deliver to Gerald C. Connor, a certain paper writing in the 


‘ ~~ 


form of a check drawn on The Seconda National Bank of North Miami, 


7 
North Miemi, Florida, in the amount of $2,205.00, knowing at the 


time of such making, drawing, uttering and delivery of said check 


that he, the said H. Neil Kelly, Jr., did not have sufficient funds: 


in or credit with said bank or other depository for payment of such, 


check in full upon its presentation. Following is a photo-copy 
of said check: 


Check No. 3 in amt. of $2,205.00 


- a rs 


OF NORTH MIAMI 
NORTH MIAMI, FLORIDA 


“200 %Se Gu 


340 208: 


Attorney of the U & a States in 
and for the District of Columbia 


A TRUS BILL: 


ao” 


Foremaa 
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[Caption Omitted in Printing] 


DEFENDANT'S REQUEST TO CHARGE, NO. / 


As to the first Count in the indictment, namely, false 
pretenses, you are instructed as follows: 


"You must find the defendant "Not Guilty" of the 
charge of false pretenses unless you find beyond 
a reasonable doubt that each of the following 
described elements of the offense has been proven 
by the evidence: 
That defendant made a false representation 
of a past or existing fact; 
That defendant knew his representation was false; 
That, in making the knowingly false representation, 
defendant had an intent to defraud; 
That defendant's alleged false representation 
was relied upon by Mr. Harding; and 
That defendant obtained something of value. 


yk Taper Gilmore v. United States, 106 U. S. App. D.C: 

344,; 273 F. 24 7Q 
: Zs mn 

qe y 7 LALA Fyla % 


Michael F. X. Dolan 
Vfl o 


Attorney for Defendant 


[Caption Omitted in Printing] 


DEFENDANT'S REQUEST TO CHARGE, NO. x 
In regard to the first element of the offense of false 
pretenses, namely, that defendant made a false representation of 
a past or existing fact, you are instructed that: 
"you must find the defendant "Not Guilty" of the 
charge of false pretenses if you find that the 
fact which he allegedly represented was not a 


past or existing fact, or if you find that the 
fact was a promise as to something in the future". 
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Chaplin v. U. S. , 81 U. S. App . D. Cc. 
80, 157 F. 2a 697. 


. (Subscription Omitted in Printing] 


Wh 6fl a 


[Caption Omitted in Printing] 
DEFENDANT"S REQUEST TO CHARGE, NO. F 


"In regard to Value" or the term “anything of value", 
you are instructed that the District of Columbia Code of laws 


provides as follows: 


‘ The words "anything of value", wherever 
they occur in this title, shall be held 
to include not only things possessing 
intrinsic value, but bank notes and other 
forms of paper money and commercial paper 
and other writings which represent value’ " 


fle ol 22 D. C. Code 102. 


y [Subscription Omitted in Printing] 


Tb 
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{Caption Omitted in Printing] 


DEFENDANTS REQUEST TO CHARGE, NO. J. 


“tn regard to defendant's not testifying in his own 
behalf during this trial, you are instructed as follows: 


You may not infer anything derogatory against 
the defendant because he did not testify in 

his own behalf; in other words, you may not hold 
his $ilence against him. For it is the burden 
of the Government to prove defendant guilty 
beyond a reasonable doubt, and defenddnt is 

not required to establish his innocence. 


Further, the defendant has not been completely 
silent in this case, for, at the outset at the 
time of his arraignment, defendant entered a 
plea of "Not Guilty" to the charge in the 
indictment, and by his plea of "Not Guilty", 
he has put in issue every essential factual 
element required to be proven in support of 
the indictment.’ 


(Note: the second paragraph of the foregoing 
request is an instruction given in this Court 
in similar situations by the late James Kirkland; 
specifically, the instruction was given in the 
case of United States vs. Robert M. Hogue, Crim. 
No. 1063-57). 


[Subscription Omitted in Printing] 
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[ Caption Omitted in Printing] 
DEFENDANT'S REQUEST TO CHARGE,. NO. 7 . 


In regard to the fifth element of the offense of false 
pretenses, namely, that defendant obtained something of value, 


you are instructed as follows: 


"You must find defendant "Not Guilty" of the charge 
of false pretenses if you are not satisfied beyond 

a reasonable doubt that defendant obtained Se ENS 
of value" 


Gilmore vs. U. S., 106 U. S. App. D. Cc. 344, 
273 F. 2d 79 


( = i) [Subscription Omitted in Printing] 


Lefer 
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[Caption Omitted in Printing] 
Washington, D. C. 
2:15 P. M., February 14, 1968 
The above-entitled matter came on for hearing in 
open court pefore The Honorable William B. Jones, U. S. 
District Judge, and a Jury, at, 2:15 P. M., February 14, 1968. 
APPEARANCES: . 
In behalf of the United States: 
ARTHUR L. BURNETT, Assistant United States Attorney 
In behalf of the Defendant: 


MICHAEL P. X. DOLAN, ESQ. 


OPENING STATEMENT IN BEHALF OF 
THE UNITED STATES 


MR. BURNETT: May it please the Court, ladies and 
gentlemen of the Jury, the statement I am about to make to you 
now is known as the Gneninchatatenent of the prosecution. Of 
course, it is not evidence in the case. It is merely an 
outline or a narrative of what the Government expects the testi- 
aor to be in this case. So that you may better follow that 
testimony as you hear it from the lips of the witnesses under 


eath in this case. 


The indictment in this case is in 3 counts. The 


first count charges that on or about September 21, 1965, ~ 


13 
23 within the District of Columbia, H. Neil Kelly, Jr., with 


intent to defraud, made and caused to be made, the following 
false representation to Herman Harding: 
That a bank check he, the said H. Neil Kelly, dr., 

. then presented through Gerald Connor tC Herman Harding, dated 
September 9, 1965, drawn on The Second national Bank of North 
Miami, North ntante Plorida, in the amount of $3,000. 00, and 
bearing the name, "H. Neil Kelly, Jr.", as wakexk was a good 
bank check and that he, the said H. Neil Kelly, Jr., did have 
sufficient funds in the bank to cone said check. : 

-This was not true and the said E. Neil Kelly, are, 
knew it was not true, but Hermanmarding, believing it to ‘be. 
true enaietving upon it, on or about September 21, 1965, 
within: the District of Columbia, did sign as maker, a check’ 
for $2,835.30, payable to Francis I. Du Pont & Company, for 
the eae of stock on behalf of H. Neil Kelly, Jr., and did 
give said check to Gerald Conner. 

And that is the first count of the indictment, and 
of course, the indictment is not evidence. It is merely the 


allegation placed against the defendant in order to bring~ 


him before a jury for you to decide on the evidence the 


question of his guilt or innocence. 
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fhe second count charges that on or about September 
§, 1965,-within the District of Conon Ea ise Neil Kelly, Jr., 
with intent to defraud, did make, draw, utter and deliver, to 
Gerald Connor for Hernan Harding, a certain paper writing in 
the form of a check drawn on The Second eational Bank of North 
Miami, North Miami, Florida, in the amount of $3,000.00, 
payable to Herman panting, knowing at the time of such making, 
drawing, uttering and delivery of said check that he, the said 


H. Neil Kelly, Jr., did not have sufficient funds in or credit 


with said bank or other depository for payment of such check in 


full upon its presentation. 

This is the same check which is also involved in the 

"first count which I read to you. 

The third ment of the in-ictment charges that on or 
about September 9, 1966, within -- September 9, 1965 -~ 

The arcane read, Your Honor, on or about September a 
9, 1966, within the District of Columbia,.H. Neil Kelly, Jr., 
with intent to defraud, did make, draw, utter and deliver © 
to Gerald C. Connor, A paris paper writing in the form of 
a check drawn on The Second National Bank of North Miami, 
North Miami, Florida, in the amount of $2,205.00, knowing at 
the time of such making, drawing, uttering and delivery of 


_said check that, he, the said H. Neil Kelly, Jr., did not have 


15 
25 sufficient funds in or credit with said bank or other 


depository for payment of such check in full upon its 

pr eseneaticor The following is a photocopy of siad check. 
the photocopy of the check is dated September 4, 1965, paid 
to the order of Gerald C. Connor, $2,205.00, purported to be 
signed by H. Neil Kelly, Jr. Now,those are the three counts 
of the indictment. 7 


Of course, the indictment is not evidence. The 


Government expects to offer testimony through Mrs. Martha 


Engstrom that Mr. Kelly opened an account, the account 
involved here, 200- -45-2-6, with a hundred dollar deposit on 
September 1, 1965. The Government expects to offer proof through 
to Mrs. Engstrom that that was the only deposit made during 
the month of September in that particular account. and that 
the checks involved here were drawn on that account in which 
there was only a hundred dollars. 
2 The Government expects further to offer testimony 
in this case through Mr. Connor that on entombed 9, 1965, 
he met with Mr. Kelly here in eaatenacent D. C., ata bar 
just below Du Pont Circle, N.°W., on Connecticut Avenue. 
That it was at that time that Mr. Kelly gave to Mr. Connor 


the three thousand dollar check to be delivered to Mr. Harding 


16 


and also gave the two thousand two hundreé and five dollar 
check to Mr. Connor for Mr. Conner. The Government expects 
testimony from Mr. Connor that at that time he asked Mr. 
Kelly whether or not he had sufficient funds in the bank to 
cover these two checks and was assured by Mr. Kelly that he 
Gid have such funds. } 

The Government expects the ceaeimorry to show further 
that Mr. Herman Harding at that time was out of town on 
vacation and that prior to that time Mr. Harding had been 


approached by Mr. Connor acting in Mr. Kelly's behalf with 


reference to being able to use his account to purchase some ~ 


stock and then on September 21, of 1965, after Mr. Harding 
returned from vacation, Mr. Connor contacted Mr. Harding, 

asked him to meet him for lunch and at that time Mr. Connor’ 
told Mr. Harding that the stock was in the process of being 
purchased but that he, Mr. Harding, had to give a check for the 
stock since -- and: that Mr. ‘Kelly's check would be given- 
directly to Mr. Harding to ee the check that S, Harding ~ 
would pay Francis I. Du Pont for the stock but that Mr. Kelly's 
check woud not be used directly but Mr. Harding would issie his 
check for the stock and in return Mr. Harding's check would be 
backed up by the $3,000 check that Mr. Kelly had given to Mr. 


Connor to be forwarded or given to Mr. Harding. 
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The Government expects the testimony in the ane 
to be in direct support of the-fact that at that time without 
the three thousand dollar check Mr. Harding any had some 
$1500to $2,000 in his bank account; that that thre thousand 
. dollar check was absolutely necessary in order to cover the 

$2835.30, check that he, Mr. Harding, had weilccent and that: 
therefore, Mr. Harding relied upon this $3,000 check eins 
good and issued or making his check to be paid for the stock 
which was prchased-on behalf of Mr. Kelly. 

This will, be the weseinony in the case. Records 
fromthe bank, from the North Miami, Florida, bank, will be - 
presented here and this evidence in Conneesion with the : 

records “eotine that during the month of September 1965, 
there never was more than one hundred dollars, -- will be 
offered in support of the charges in this indictment and at 
the areropetate time, the Government will ask you to bring in 
a verdict based on this testimony. 


THE COURT: Mr. Dolan? 


MR. DOLAN: If Your Honor please, may the defendant 


reserve his opening statement? 
THE COURT: Yes, sir. 


Call your next witness, Mr. Burnett. 
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MR. BURNETT: Your Honor, will you indulge me just 


two minutes? 
THE COURT: Surely. 
Whereupon, 
MARTHA ENGSTROM 
witness called by the Government, having been duly sworn 
according to law, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BURNETT: 
Will you tell the ladies and gentlemen your full 
Martha Engstrom. 
THE COURT: One minute. The last name, please? 
THE WITNESS: Engstrom. 
THE COURT: How do you spell that? 
THE WITNESS: E-n-g-s-t-r-o-m. 
BY MR. BURNETT: 
Q Will you tell us your address, please, and your 
business. Your business address? 
A 212755 Biscayne Boulevard, North Miami, Florida. 
Q Will you please tell us your occupation? 


Read bookkeeper of the bank. 
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What is the name of the bank? 

Second National Bank of North Miami. 

Your occupation is that of the Chief Bookkeeper? 

Yes, sir. 2 

Q In response to a subpoena, have you brought with you 

certain records of that bank for the period of September 
19652 Did you bring such records with you today? Ae 

Yes, six. 

Do you have them with you now? 

Yes, sir. . 

Will you produce them, please? 

Yes, sir. (produces papers) 

MR. BURNETT: Your Honor, may these two objects 

as Government's Exhibits 1-A and B? 


THE COURT: Very well. So marked. 


THE DEPUTY CLERK: Government's Exhibits l-a and 


1-B marked for identification. 

MR. BURNETT: May these two objects be marked as 
Government's Exhibits 2-A and 2-B? 

THE COURT: Very well. 

THE DEPUTY CLERK: Government's Exhibits 2-A a 


2-8 marked for identification. 
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(Whereupon, the documents referred 
to above were marked Governments. 
Exhibits No. 1-A, 2-A, 1-B, and 2-B, 
respectively, for identification.) 
BY MR. BURNETT: 
Q Mrs. Engstrom, I show you what has been marked 
as Government's Exhibit 1-A and 2-A and ask you whether or not 
you ‘can identify those objects for the record? 
A Yes, sit, I can. 
Will you tell us what 1-A is? 


And whose signature card does that purport to be? 


Q 
A The signature card. 
Q 
A 


H. Neil Kelly, Jr. 

Q Is that a record you brought with you from your 
regular records of the bank? 

A Yes, sir, it is. 

Q Is this a record maintained in the normal 
course of business? ; 

A Yes, sir, it is. 

Q And is this a record which was filled out at the 


tiné: the.account was . opened? 


A Yes, sir. 
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Q £ will refer you to Government Exhibit 2-A for 


identification and ask you whether or not you can tell us what 
that is. 
. A Yes, sir. It is a ledger sheet. 
Q And did youspesng that object with you from Miami 
Florida? 
Yes, sir, TI dia. 
And where did you obtain it? 
From the bank's records. 
And is that a record maintained in the normal 
business? 
ves: sir. 
And when are the entries made on that ledger sheet? 
September of 1965. 

Q And, are these entries which are made in the normal 
course of business shortly after the events which are 
reflected thereon? 

A Yes, sir. 

Q And, are Shesslentrtes made in the normal course of 
day to day business, banking transactions? 

A Yes, sir. 

Q Now, again, referring you to Government's Exhhit 1-A, 
“what ate was that exhibit -- does that exhibit purport to 


bear? 


A September 1, 1965. 

Q And is that the type of card which is filled out at 
the time the account is opened or an accountis opened in your 
bank? 

A Yes, sir, it is. 

Q And what is the number of the account? 

The account number? 
Yes. 


2 It is two hundred, four twenty five, six. 


Q° And does it also indicate with how much money 


the account was opened? 

a Yes, sir. One hundred dollars. 

Q Now, directing your attention to Government 
Exhibit 2-A for identification, does that purport to be the 
ledger sheet for the entire month of September maintained by 
your bank? 

A Yes, sir, it is. 

g and in addition to the one hundred dollar deposit 
made initially are there apy other indications of deposits? 

A No, sir. 

Q During the month of September? 


A No. 
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Q Does that record purport to show the checks drawn 
on that account during the month of September 1965? 

A Yes, it does. : . 

Q And this is a record maintained in the normal : 
course of business? | 

A Yes, sir. 

Q And the entries are made in the regular cours’ of 
business and shortly after the transaction represented? 

A Yes. > 

Q I have no further questions on direct, Your Honor. . 

. THE COURT: Mr. Dolan? | 
CROSS EXAMINATION 
BY MR. DOLAN: ~~ 
Q You say that that ledger sheet -- that ate the yellow 


document which has been marked as Government's Exhibit No. 2-8 


for identification, reflects transactions -- 


“se 


THE COURT: I think she has only been interrogated 


with respect to 2-A, Mr. Dolan. 
MR. BURNETT: 2-A. 
THE COURT: Are those photocopies? : 
MR. DOLAN: These are photocopies and I was reading 


. 


the wrong designation. 
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THE COURT: Your 2-B is really 2-A. 
BY MR. DOLAN: 

Q Referring to 2-A, the yellow sheet you have in 
your hand, Government's Exhibit 2-A for identification. You 
testified those show the transactions for the month of 
September 1965, is that correct? 

A Yes, sir. 

~ a And it is limited exclusively to that? 


A No, sir. 


Q Does it show things other than the month of 


September of 1965? 
Yes. 


Does the account show that it was closed at what 


January 23rd, 1967. 

MR. DOLAN: I have no further questions. 

MR. BURNETT: Your Honor, would you indulge me just 
a second? . 

COURT: Surely. 

MR. BURNETT: I have no further questions on redirect. 
At this time, the Government would offer Government's Exhibits 
1-A and 2-A under the shopbook rate: 

THE COURT: Are you proposing to substitute 


- A and 2 - B? 
20, 
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MR. BURNETT:. Your Honor, there is a slight difference. 


This is more up to date and I think it is better to leave 
these as they are. | | 

THE COURT: In other words, you are going to offer 
1-A and 2-A? Any objection? 

MR. DOLAN: No ecbjection. 

THE COURT: All right. They will be received in 
evidence. 

MR. BURNETT: Your Honor, may this witness be finally 
excused? She has a plane trip she is trying to make back to 
Miami tonight. . 

THE COURT: Yes. 

(Witness excused) 

MR, BURNETT: Do you want a receipt room the Clerk 
of the Court? 

THE COURT: It is 3:15 and I know that Mr. Dolan 
has to get to the doctor. Would you prefer to start the 
witness tomorrow? 

MR. BURNETT: I think it would be better. We have 
a witness here from Philadelphia but I have told him we would 
not be finishing with him today so he is prepared to stay 


over until tomorrow anyway. 


THE COURT: I think in this kind of case where 
there are complications, it ought to .be heard on one mleciner 
MR. BURNETT: ‘This witness will probably be on the 
witness stand for most of the morning. Mr. Connor, the crucial 
witness in the case. 
THE COURT: r think we have one question to take up 
outside of the jury. “this date on the indictment, s0 Y think 
I am going to let this jjury go now and have him report back 


at 10 tomorrow morning. So you can start. 


IN OPEN COURT: 


_THE COURT: Ladies and gentlemen, we have a 


witness that is going to appear before you and is going to be 
a considerable length of time and Z want you to hear the 
witness in one sitting. I don't want to be breaking up his 
testimony. One of the counsel has to leave here shortly. I 
am going to let you go until 10 o'clock tomorrow morning. Come 
back to the jury room right behind this courtroom and we will 
get started so you can hear this next witness at length. 
Both counsel will interrogate and Pee tr 
Ladies and gentlemen, EF want to give you the admonitior* 
4 


that will stay with you throughout this case. You will speak 


to no one. You may not speak to each other about this case. 
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37 That is, until later when you get to your deliberations ae 
the verdict. You may not read about it iene newspapers or 
listen to it on the radio or the T. V. or any other media that 
may carry it. Please bear that in mind until you report back 
on this case tomorrow morning at 10 o'clock. 

(Whereupon, at 3:16 P. M., the Jury left the 
courtroom, to return at 10:00 A. M., February 15, 1968.) 

:. THE COURT: In your reading of the indictment, Mr. 
Burnett, you properly called the court's attention to count 3 
which alleges that on or about September 9, 1966, that the 
defendant with intent to defraud and so forth drew a check 


in the sum of $2,205 on the Second National Bank of North 


Ne 


Miami. The original indictment has attached to it . photocopy 
of a check in the sum of $2,205 dated September 4, 1965, drawn 
by the defendant on the Second National Bank of North Miami, 
Plorida. , 

Mr. Dolan, do you take any exception to the 
variation? ; 

MR. DOLAN: Yes, Your Honor, because it seems to 


be an entirely different check. First of all, the check) 


which is a specimen in the indictment in the official file in 


the court is dated September 4, 1965, and the allegation in 
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the indictment count 3 is on or about September $, 1956. 
1966. And I think the variance is too substantial to permit 
of consideration as a clerical error. 

THE COURT: The variance is one number. 

MR. DOLAN: One number is forgiveable, Your Honor. 

THE COURT: I am wondering actually, MrsrDolany 
I will not rule on this now. I will give you a chance’ to look 
it up over the evening, but it seems to me that the check 
itself being set forth an an exhibit it is very obvious it 
is a clerical error, or it seems to be very obvious that it is 
a clerical error. I don't see how the defendant for the 
purpose of his' defense may be misled. The very, purpose of 
the indictment is to advise the defendant what he is charged 
with. I will withhold ruling until I hear from you in the 
morning. 

Also, gentlemen, I want something from both of you 
on that agency problem. My law clerk is working on it now, 
but I'd like to have it. you don't need to write me any long 
briefs but give me the citation. We have one other thing. 

MR. BURNETT: The promissory note. 

MR. DOLAN: Sonething of value. 

THE COURT: Give me something on that briefly. We 
will take it up at 10 o'clock tomorrow morning. 


(Whereupon, at 3:25 P. M., the above matter was recessed to 


reconvene at 10:00 A. M., the next day, Pebruary 15, 1968.) 
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Thursday, February 15, 1968, at 11:15 a.m. 


x * * 


MR. BURNETT: The government is ready to peoceed: 
Your Honor. 

MR. DOLAN: The defendant is ready. 

THE COURT: The rule on witnesses. 

THE DEPUTY CLERK: All witnesses in the case of 
H. Neil Kelly, Jr. are excuscahanti called to testify. 
| MR. BURNETT: The next witness is Mr. Folmer who is 
now in the pourerocnn | 

THE COURT: Very well. 

MR. BURNETT: Will you step forward, sir. 

Thereupon 

DAVID K. FOLMER 
called as a witness by the government, being first penne was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BURNETT: 
Q Would you state your name, sir, and your occupation? 
A David K. Folmer, Vice-president, First National Bank 

of Washington, D. C. 

THE COURT: I'm sorry, I didn't get your last name. 

THE WITNESS: Folmer -- F-o-l-m-e-r. 

THE COURT: Thank you, sir. 


Q _And you are currently vice-president of the First 
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4 National Bank of Washington, D. C.? 
A Yes, I am. < 
Q And pursuant to a subpoena, did you bring with you 
today any records of the bank? . 
A Yes, I did. Fee 
MR. BURNETT: Your Bee may these documents be 
marked as Government's Exhibits 3 and 4? } 
THE COURT: Very well. 
THE DEPUTY CLERK: Government's Exhibits 3 and 4 
marked for identification. 
(Government's Exhibit No. 3, 
photocopy of ledger sheet, was 
marked for identification.) 
(Government's Exhibit No. 4, 
deposit slip, was marked for 
identification.) 
BY MR. BURNETT: 
Q Sir, I ask you to examine Government's Exhibits 3 and 
4 for identification, and tell us whether or not you can tell 


us what those documents are? 


A (Perusing the exhibits.) Exhibit No. 3 is a photo- 


stat of a ledger card of the bank. 
Q And a photostat of the ledger card of what person, 


sir, and for what period? 


A The name is Mr. Herman M. Harding, Jr. This document 


covers the period August 18, 1965 through March 4, 1966. 
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Q Now, sir, is that a copy of the ledger sheet, or is 
that the original? 

A This is a copy. 

Q Is that ledger sheet or the original thereof main- 
tained in the normal course of business by your bank, sir? 

A Yes, kept as records. 

MR. DOLAN: If Your Honor please, the defense will 

stipulate that the documents the witness is discussing are 
true copies of records of the bank. | 


THE COURT: Very well. 


Q Will you take a look at Government Exhibit 4 for 


identification and tell us what that is? 

A This is a deposit slip. 

Q For whom, sir, and on what date? 

A It is dated September the 20th, 1965, Herman Me 
Harding, Jr., has the address on it and the amount of Apes 
deposit. | 

Q What is the amount oricie deposit? 

A Three thousand dollars. 

MR. BURNETT: I have no further questions on darace, 
Your Honor. 
THE COURT: Very well. Mr. Dolan. 
CROSS-EXAMINATION 
BY MR. DOLAN: 


Mr. Folmer, directing your attention to the ledger, 


the pank ledger sheet, can you tell what the balance of 
Herman Harding, Jr. was in his checking account on September 20, 
1965? 

A The balance shows $3,014.85. 


Q And@ what was the balance in the account at any day 


marked on the ledger sheet prior to the 20th of September, 19654 


A September 15, 1965, a balance showing $14.85. 

Q What kind of an entry as a deposit was the $3,000.00 
deposit of September 20, 1965? When I say "entry," was that 
cash ox something which was entitled to immediate credit or 
some other form of security? 

A The deposit made September the 20th was a check 
deposited. 

Q In the sum of $3,000.00? 

A That is corréct. 

Q Drawn on a bank in Florida or some bank other than 
in the District of Columbia? 

A Other than the District of Columbia. 

Q Are you acquainted with the particular Federal Reserve 
number designations on that check, on that deposit ticket? 

A Yes. It is drawn on the Second National Bank of 
North Miami, North Miami, Florida. 

Q Thank you. Now, if a person in your bank, namely, 


Mr. Harding or any other person, had $14.85 in his account, in 
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7 his checking account, on the 15th of September of a year and 


there was deposited in that account a check drawn on a Florida 
bank on the 20th of September of that particular year, would 
that person be entitled to draw a check of $2,800.00 immediately 
after that deposit? 

A Well, it's well known that any check deposited by 
anyone is an uncollected -- is on uncollected funds. poncvers 
this is a general practice that people draw against a check 
that they will deposit. 

Q Immediately against a check? 

A Sometimes immediately, other times it is later, 
unless the teller would mark a "Hold" on the deposit slip, 
they would question it for some reason, and they should mark 
it hold, with the word "Hold" on the deposit slip, and oe 
mit -~ put the number of days on it that it would take to clear, 

Q There is an item, a check, drawn, I believe, on that 
Harding account for the sum of $2835.00, is that correct? 

A Yes, it is. 


Q Now, at the time that that check cleared through your 


bookkeeping department, did Mr. Harding have sufficient funds ob 


deposit to honor that check? 
A Yes, when the check was presented. 
Q How much did he have? 


A ‘Three thousand fourteen dollars eighty-five cents 
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8 when the $2800.00 check came in. 


Q Are you saying that he actually had creditable funds 
r* $3,014.00 when the $2800.00 check came in? 

A Well, no, I wouldn't personally say that they were 
creditable funds, no. As fi said previously, any check 
deposited is uncollected. 

Q Now, the $2800.00 check was paid, was it not? 

A Yes. 

Q And isn't it a fact that that check was paid through 
error? ¢ 

A Well; I would say -- an assumption -- I would say 
yes, a personal assumption. 

Q fhere’s no other conclusion you could make, consider- 
ing the type of balance on the account? 


A Yes, yes, yes. We have to either pay a check or 


return it. 


Q This $2800.00 check should have been returned, should 


it not? 
A X don't know what you mean "should have been returned." 
Q Should have been dishonored when presented to your 
bank for payment, should it not? 
A ©_No, because there's nothing on his account that ‘would 


say, “Hold X-number of days." If that were on there -- 


Q Isn't it a fact, Mr. Folmer, that someone in your 
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bank made an error in paying this $2800.00 check when it came 


in and was presented in the ordinary course of business? 

A No. No, I woulanivt craaneoe 

Q In other words, you will honor any check that is 
drawn against uncollected funds? : 


A Well, as I said earlier, any large ae of check’ 
should have a "Hold" on it. ; ae 

Q Well, if this large check, panel etie $3,000.00 
check, did not have’a "Hold" mark on it, somebody made an 
error ta St putting. a "Hold" mark on it? 

A I would say so. 

“9 Then the check for $2835.00 was paid through, error 

on the part of someone in your bank, isn't that true? oe 

A I would say that I would drawn that conclusion, ~ 


THE COURT: I didn't hear your answer. 


THE WITNESS: I would say that I would draw that 


conclusion. 

Q In another way of pcan then, the $2800.00 check. 
which that depositor drew on a certain day was, in fact, 
worthless on that day: isn't that correct? 

A We wouldn't know this fact -- ” 

Q The depositor would know it, would he not? 

If he knew where the --__ . 


THE COURT: Just a minute.: - 
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MR. BURNETT: Objection, Your Honor. 


THE COURT: I sustain the objection. I don't think 


he can say what the depositor would know, Mx. Dolan. 


MR. DOLAN: May I rephrase the question, Your Honor? 
THE COURT: Yes. 
Q Would it not be normal practice of a person having 
an account to know that when he deposited a $3,000.00 check 


@rawn on a bank as far away as Miami, Florida, that he didn't 
really have 53,000.00 in his account yet? 
BURNETT: The same,objection. 
COURT: I sustain -the objection. 
DOLAN: No further questions, Your Honor. 
BURNETT: Your Honor, may these two documents 
be marked as Government's Exhibits 5-A and 5-B? 
THE COURT: Very well. 
(Government's Exhibits 5-A and 
5-B, Check & photocopy thereof, 
_were marked for identification. 
THE DEPUTY CLERK: Government's Exhibits 5-A and 5-B 
marked for identification. 
REDIRECT EXAMINATION 
BY MR. BIJRNETT: 
Q- «Sir, I would like you to take a look at Government's 


Exhibit 5-A for identification and tell us, from examining: that 


document, whether or not it was ever processed through your 


bank or not? 

A (Perusing the exhibit;:) Yes, it was. 

Q : Can you tell us what aeneaee on that document which 
would indicate that, sir? 

A A stamp where it goes through our NCR machines na the 


transfer department. 


Q Can you tell us what the object is that you have in 


your hand, sir? 
A This is a check. 
Qa Now, sir,..is it a normal banking practice that checks 
drawn on out of the area banks are. held for collection first 
or not? | 


A They should be held. As I stated previously, a 
"Hold" should be put on a deposit slip. ah 
Q And you say in this particular case, because of the 
size of the check and the bank it was drawn on, there should 
have been a "Hold" placed on the deposit slip? | 
A That is correct. I see some marking on here, but 
I can't discern just what it is. 
BURNETT: I have no ‘further questions, Your Honor} 
DOLAN: Just one or two questions. — 
COURT: Are you going to identify 5-B? 
BURNETT: Yes, Your once 


BY MR. BURNETT: i 


38 
2 Sir, would you take a look at Exhibit 5-B and compare 


it with 3-A for identification and tell us what 5-B is? 
aA (Perusing the exhibits.) To the best of my 

knowledge, it's a photostat of the original check. 
THE COURT: Of 5-A? 
THE WITNESS: Of 5-A, yes, sir. 
MR. BURNETT: I have no further questions, Your Honor; *; 
THE COURT: Mr. Dolan. 
MR. DOLAN: Thank you, Your Honor. 

RECROSS-EXAMINATION 


BY MR. DOLAN: 
Q Referring, Mr. Folmer, to Government's Exhibit 

No. 5-A for identification, that is the original of the check 

which was briefly shown to you for identification, I see a 


date, apparently by the maker of this check, September 9th, 


1965, and just below that date a marking in pencil "W." 


Can you identify that as possibly a bank marking of 


someone in the First National Bank of Washington? 

A I have no idea what that's for. 

Q Could that be the kind of a marking which would 
indicate to the person ultimately who has to act on this check 
in your bank to hold it? 

ra No, we don't mark checks like that. 


MR. DOLAN: I have no further questions, Your Honor. 
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BURNETY: Nothing further, Your Honor. 


COURT: You are excused. 
BURNETT: May this witness be finally excused, 
Your Honor. 
THE COURT: Yes, you are excused, Mr. Folmer. 
THE WITNESS: Thank you. 
(The witness was excused.) 

MR. BURNETT: At this time the government would offer 
Government's Exhibits 3 and 4 for identification in evidence, 
Your Honor. | 

THE COURT: Any objection, Mr. Dolan? 

MR. DOLAN: No, I do not object, Your Honor. 

THE COURT: No objection? 

MR. DOLAN: No objection. 


THE COURT: Government's Nos. 3 and 4 in evidence. 


(Government's Exhibits Nos. 3 a 
4, previously described, were 
received in evidence.) 


MR. BURNETT: Mr. Herman M. Harding. 
Thereupon 
HERMAN MERRITT HARDING, JR. 
called as a witness by the government, being first sworn, 
examined and testified as follows: 
DIRECT EXAMINATION 


_ BY MR. BURNETT: 
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you state your full name, sir, and your address? 
‘Herman Merritt Harding, Jx., and the address 
Quaker Lane, Alexandria, Virginia. 
And what is your current occupation, sir? 


I am a salesman. 


THE COURT: For what, Mr. Harding? 


THE WITNESS: For the American Photocopy Equipment 


Company. It is’ a manufacturer of photostat machines. 

Q Now, sir, directing your attention back to the period 
of August of 1965, at that time did you know a person by the 
name of Gerald Connor? 

A Yes, six, I did. 

2 And in what capacity did you know Mr. Connor? 

A Well, mostly as a friend, but I also knew him as a 
representative of Francis I. du Pont and Company. 

And about that time did you meet or did you also know 
Neil Kelly, Jr.? 
Yes, I met him on approximately three occasions; that 


is about the time of, well, say, before September of 1965. 


Q And dO you see Mr. Kelly in the courtroom today, sir? - 


A Yes, I do. 


Q Would you point to where he is sitting and tell what 
type of clothing he has on, sir? 


A = Yes, he's wearing a dark green suit, sitting over to 


- 
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15, your left, beside the man in the grey suit. 
THE COURT: At a tabie? 
THE WITNESS: Yes, sir. 
THE COURT: Without the glasses? 
THE WITNESS: That's right. The fellow without the © 


glasses, with both hands on the table. 


MR. BURNETT: May the record reflect, Your Honor, 


that the witness has identified the defendant. 

THE COURT: The record will indicate that the witness 
has identified the defendant. 

BY MR. BURNETT: 

Q Now, prior to September 1965, you had met Mr. 
and seen him on two or three occasions? 

A Yes, That's right. | 

Q Do you recall when you first met him? 

A No, not exactly. Probably was in that same year, 
earlier, you know; probably in the same year, but I'm not, sure 
even what month or what penser 

Q Now, in August of 1965 or the first part of Septembex 
1965, did you have any conversations with Mr. Kelly concerning 
the use of any stock account? : 

A Let's see -- well, one day in August of '65 I 


received a call from somebody, I finally found out in the 


course of the conversation it was Mr. Kelly, and he told me 
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16 that I was going to receive some money in the mail, but that's 
as far as the convergation went: It sounded strange, and so -- 
but that was the extent of that BORG ereatone 

Q Was there a later conversation with Mr. Kelly 
personaliy? 

A No. 

Q Now, in September 1965, did you have an mccount, a 
stock account, with Francis I. du Pont and Company? 

A In a sense, yes. in other words, earlier I had an 
account there that was open, but there was no money left in 
the account, so I suppose they had my name and probably had 


besides a number and the number was there, but in terms of 


deposits of money, it was dormant. 


Q And had you purchased much stock through that account? 


A No. As a matter of fact, actually what I had done 
earlier was, on the advice of Mr. Connor, I had given him money 
to be deposited en that account, and he had, you know, as a 
result of that -- he had purchased and sold commodities in ny 
account. 

THE COURT: Purchased and sold what? 

{HE WITNESS: Commodities. 

THE COURT: Oh, yes. Stock? 


THE WITNESS: Well, in a sense, closely related -- 


in other words, futures, grains and so forth. : 


THE COURT: Oh, 
THE WITNESS: 
BY MR. BURNETT: 

Q Now, did there come a time in September that you 
received a check of some sort? 

A Yes, there was. Actually, Mr. Connor had asked 'me -- 
and I suppose in very late August of 1965 -- if I would mind if 
my account were used to purchase some shares of stock. And 
of course he was representing this firm, and I said, "well, 
it's all right with me, but I don't want to be involved in it." 


"In other words, I don’t have the interest, the knowledge or 


the time to pursue it." "Whatever you want to do, if it's 


legal, ethical, and so forth, do Astras 
However, I went on vacation the first part of 

September '65, ana when I returned Mr. Connor told me that 
shares had been -- or something had been bought, you see, and 
that payment had been made for then. 

Q Let me interrupt you at this point. 

A YES, sir. 

Q Did you know what type of shares or what companies’ 
stocks were being purchased? 

A No, because I had no interest in it, really. I just 
told him if I could be of help to him, because he was a friend 


of mine, and so forth, fine. 


went on vacation, had you had 


any telephone calls from Mr. Selly concerning the purchase of 
any stock or the us F your account? 
DOLAN: I object, Your Honor. He testified to 
he had. New he is suggesting a telephone conver- 
sation. 
THE COURT: I will overruie the objection. 
MR. BURNETT i you proceed to answer. 
I had that one call from 
Mr. Kelly. And, as I say, I think it was in August, but that 
the only conversation I ever had with him. All else was 
with Mr. Connor. 


a Sir,'I show you what has been previously marked for 


identification as Government's Exhibit 5-a and 5-B, and ask 


that you pick that up and take a look at Tey eSir. 
A {(Perusing the exhibits.) Uh-huh. 
Q Can you tell us whether or not you have seen 
Yes. This looks very much like and undoubtedly is 
the check that Mr. Connor gave me. In other words, the 5-a, 
the original, that Mx. Connor gave me when he told me that 
would have to be deposited in my account at Francis I. 
nm order to cover this order that he had put in, see. 


Can you look at the back of the check and tell 
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+19 whether or not you see an endorsement on it? 


, 


A Yes. That's my name, and I have endorsed it. That's 


right. 

0 Now, when you received that check, what did you do 
with it, 5-A? 

A This check, well, Mr. Connor told me -- 

Q Don't tell us what Mr. Connor told you. What did you 
do with that check? 

A. Well, I poor this check, and I, in turn, wrote a 
check payable to Francis du Pont and gave that check to | 
Mr. Connor. 

- Q Do you know what the amount of the check was that 
you wrote? 

A It was in the neighborhood of $2870.00 and maybe 
some cents, I'm not sure. That is $2870.00 and some cents. 

ny And what did you do with Government Exhibit S-A? 

A Well, I. took it to my bank immediately to deposit, 
because I didn't have the $2870.00 in my account. And as I 
understood this whole thing, this was to -- 

MR. DOLAN: I object to this, Your Honor. 
MR. BURNETT: Just tell us what you did, sir. 
A. (cont.) I deposited this check, you know, $3,000.00 


check, I deposited that in my account at the First National 


Bank of Washington. 


Q Now, when you deposited that check, do you recall 
approximately how much meney you had in your account? 

A Well, yes, approximately it would have been around 
between $150.00 or $200.00, something like that. 

Q Now, after you deposited that check, did there come a 
time that you saw that check again or received information about 
that check? 

A About this $3,006.00 check? 

Q Yes, sir. 


A Yes, that afternoon. 


Q Did you receive information about the check? 
A 


Yes, I did. 
Q And did you thereafter attempt to get in contact 
Mr. Kelly? 
A No. 
About the check? 
No. 
Did you ever get in touch with him about the check? 
No, he contacted me later in 1965. 
Will you tell us when he contacted you? 
I think it was in the first part of December ‘65, 
anyway that part of the year, maybe the latter part of November, 


that Mr. Kelly called me, because I didn't have any way earlie 
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‘ 21 of contacting him, and I had dealt with him by and through 
mr, Connor; but Mr. Kelly told me that if I would send the 
shares which he had wanted Mr. Connor to purchase -- by then I 
‘nad the certificates, the one thousand shares, -- if I would 
send a sight draft to Columbus, Ohio, that he would make good 
this $3,000.00 check that he had given me earlier. 


Q Did you send the shares of stock to Columbus, Ohio? 


I did, yes. 


A 
Q And subsequently did you receive those shares back? 
A. 


Yes, because nobody in Columbus, Ohio, picked them 
up, and too much time had gone by.- I assume cMileives another 
ruse -- 

MR. BURNETT: Don't give us your Asocmeetonse 

THE COURT: You will disregard that, ladies and 
gentlemen. 

Q From the time you sent these shares to Columbus, Cnr or 
until the time you got them back, how much time elapsed?’ How 
many weeks or days, approximately? - 

A I would say ten days to two weeks, something like ener 

Q Can you tell us where the shares of stock are today? 

Yes. My attorney has them. 

To the best of your knowledge, they are in his: 


That's right. Uh-huh. 
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Q Sir, will you take a look at Government's Exhibit 5-B 
for identification. 


Gan you tell us what that is for the record? 


(Perusing the exhibit.) Well, it's a photocopy of oe | 


THE COURT: Is there any question about 5-b being a 
photocopy of 5-A? 

MR, BURNETT: I don’t think so. 

MR. DOLAN: The check, Your Honor. 

THE COURT: In other words, you are going to substitufe~ 
the copy for the original in the record? 

MR. BURNETT: Right, Your Honor. 

THE COURT: You may substitute it if it is agreeable 
to Mr. Dolan. Take a look at it. 

MR. DOLAN: I have forgotten which it was. 

(Mr. Dolan perused the exhibits.) 

MR. DOLAN: I have no objection to one being sub- 
stituted for the other. 

THE COURT: You See RS objection to one being 
substituted for the other. 


MR. BURNETT: Your Honor, may 5-B be substituted for 


THE COURT: Very well. 5-B will be substituted for 


S<A. You want to return 5-A to its original source? 


MR. BURNETT: Yes, Your Honor. 
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COURT: You have no objection, Mr. Dolan? 

DOLAN: No, Your Honor. .- 

COURT: Exhibit 5-b will be received. 

BURNETT: The government will offer it after 
cross-examination, Your Honor. | 


THE COURT: Very well. 


MR. BURNETT: I have no further question on direct 


examination, Your Honor. 
_ CROSS-EXAMINATION 


BY MR. DOLAN: d 
Q You say you received a telephone call in muguet from 
@ person you think was Mr. Kelly? t : 
A ; That's right. The person said that he was Mr. Kelly. 
Q Are you satisfied that it was Mr. Kelly? 
A I think so. It would seem to be the kind of call 
that he would -- might make. : 
“@ Did the subject matter of the conmersattonicnaceciie 
person had with you deal in any way with the transaction which 
took place in September? | 
‘A No, it did not. = 
Q Did Mr. Kelly ever ask you to participate in this 
transaction? | 


A No, not in this particular one, no.” 1. x 


Q Do you remember ever executing a sworn affidavit with 
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24 respect to any of the facts of this case, sir? 


THE COURT: You had better give him the date and the 


MR. DOLAN: Yes, Your Honor. 
Q Specifically, in May of 1966, Mr. Harding? 
A Yes. Well, there was a deposition here, and that's 


probably -- 


Q Did you ever sign an affidavit in May of 1966? 


THE COURT: As distinguished from a deposition? 
MR. DOLAN: Yes, Your Honor. 

a Well, frankly, I'm confused as to times and dates. 
But twice I've been to the police department and signed, you 
know, statements to the effect that such and such took place. 

Q Did you ever sign a statement under oath in this 
building in May of 1966? 

THE COURT: Before whom? Tell him before whom. 

Q (cont.) Did you ever appear before the United States 
Commissioner, Sam. Wertleb, in this building and execute an 
affidavit? 

A. Well, yes. Well, yes, I appeared before him in a 
building, but I don’t know if it was this building or the 
other one. 

Q At the time you appeared before him, was it in May of 


1966? 
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A Could have been. That would have been logical. 


Q At that time did you Sign and swear to a written 
statement? 
A Yes, I'm sure I did. 
Who prepared that statement? - 


I don't know. 


Q 
A 
@ Was it prepared in your presence? 
A 


I'm not sure whether it was drafted in my aeesancer 

"m sure I read it if I signed it. 2 

Q Do you know where it was prepared? 

Q . Did you see any clerk or typist typing a eeatemane 
for you to sign? - 

A I'm not sure, but about that time I was talking with 
the people at the Securities and Exchange Commission. | 

Q Could it be then somebody from the Securities and 
Erehenre Coniston who prepared this statement for you? 

A I'm not sure. I just ---I don't know. 

MR. DOLAN: Your Honor, the original of the aocanene 
of which I speak is part of the court's file, and I would ask 
Your Honor if I may borrow it. te Pace 

(The file was passed to Mr. Dolan.) 
MR. DOLAN: Shall r have the particular document 


marked for identification, Your Honor? 
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THE COURT: I think you had better, because there are 
several documents there. That will be Defendant's Exhibit 
No. 1 for identification. 

MR. DOLAN: Defendant's Exhibit No. 1 for identifica- 
tion, namely, the affidavit of the witness, Herman Harding, 
dated llth of May, 1966. 

THE DEPUTY CLERK: Defendant's Exhibit No. 1 marked 
fer identification. 

(Defendant's Exhibit No. l, 
Affidavit of Herman Harding, 


was marked for identification.) 


BY MR. DOLAN: 


Mr. Harding, I show you what has been marked as -- 


Uh-huh. 

-~- Defendant's Exhibit No. 1 for identification. 

Uh-huh. 

Q A document, part of the court's file in this case. 
And I ask you if you can identify that document? 

Pirst, I would suggest that you look at the bottom of 
the document and see if your signature appears anywhere on that 
page? 

A (Perusing the exhibit.) Yes, it does. 
Q And is that your signature? 
A Yes. Uh-huh. 


Would you, just in silence, read that document, sir, and 
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yz? then I wish to ask you: some questions about it. 


A “Uh-huh. (The witness perused the exhibit.) Yes, 
that seems to be -- yes. 

Q | Now, what is the document which you have just read?. 
Just read the title of it, if you would? | 

A It is Affidavit in Support of Commissioner's Warrant 
for H. Neil Kelly, also known as Neil Kelly, also known as 
Harry: Neil Kelly. 

Q Now, did -you see this document prepared for your 


signature? 


A Well, as I said earlier, I'm not sure that I actually 


saw somebody type it; but if I signed it, it means I read it. 
; Q I am satisfied you signed it. My question is: Do 
you know where it was prepared or by whom it was mrapareds 

A No, I can't remember. : 

Q. Did you give something similar in writing before this 
was prepared? 

A Let's see -- I did, I believe. 

Q And to whom did you give that document, sir? 

A Well, the Securities and Exchange Commission wanted 
to know what had transpired in this particular case, so -- 

Q Did you prepare such a eieten document for them? 


A Yes, I wrote as many of the facts as I could recall. 


p(s Did you write that under the supervision of somebody 
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28 in the Securities and Exchange Commission? 
AR No, I just wrote in ail I could remember and gave it 
to them. . ; 
Q Was this document then produced as a result of that? 
A Well, I suppose it was. Really, frankly, as I say, I 
don't recall who typed it or who drafted it. rt was prepared 
and this was agreed to in essence and aor ecancer | . 
Q Did you go to the United States Commissioner's on 
the llth of May, 1966, with other people? 
A = Yes. “2 . : 
Q Somebody from the Securities and Exchange Commission? 
A That's right. When I went -- 
was the person who accompanied you? 
David Butkowsky. 
BURNETT: May we approach the bench, Your Honor? 
COURT: You may come to the bench. 
(AT THE BENCH:) 
: . 
MR. BURNETT: Your Honor, to expedite this, I do have . 
in my file a memorandum prepared by Mr. David Butkowsky, 
initialed by Mr. soapee Harding, which I think would probably 


come under Jencks Act materials, which the government will 


voluntarily turn over to defense counsel at this time. 


THE COURT: Do you want a recess, Mr. Dolan? 


MR. DOLAN : Not at the moment. I-would like an 
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29 opportunity to go over this. I don't think we'll need a recess} 
though. | 
(END OF THE BENCH CONFERENCE.) 
DOLAN: Would Your Honor indulge me Gnelmomenty 
please? 
COURT: Surely. 


BURNETT: May we approach the bench again; Your 


COURT: Surely. 
(AT THE BENCH:) 


MR. BURNETT: Your Honor, in the interests of 


justice, the government has here the grand jury testimony of 


this witness and of the witness, Gerald Connor. We have no 
objection to making this available to Mr. Dolan if the Court 
so orders. The grand jury testimony is normally secret, but I 
will defer to Your Honor's ruling. 

THE COURT: Since there is no objection, if you 
would like it? 

MR. DOLAN: I would like to have it available, Your 
Honor. I have a feeling that it may be germane. 

THE COURT: Very well. Do you want a recess? You 


have some reading to do. 


MR. DOLAN:; What time does Your Honor recess for 
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THE COURT: I tell you what I could do: I could 
adjourn now until 1:45. Then you will have an cpportunity to 
read it. 

Don't you think that is the fair thing to do, 

Mr. Burnett? 
BURNETT: I agree with Your Honor. 
couRT: All right. 
DOLAN: Thank you very much, Your Honor. 
(END OF THE BENCH CONFERENCE.) 

THE COURT: Ladies and gentlemen, I have a rather 
extensive legal problem, so I am going to excuse you now until 
1:45. 

Bear in mind the admonition: You will speak to no 
one, no one will speak to you, you don't even speak among 
yourselves about this case. You may not read anything about 
it, listen or watch anything about it on the radio, TV or other 
news media. 

You are excused until 1:45. 

(Whereupon, at 11:55 a.m., the jury left the 
courtroon.) 

THE COURT: That will probably give you adequate time. 

MR. DOLAN: I am sure it will, Your Honor. 


Is there any restriction on my inquiring about the 


contents with my client? 


$7 
THE COURT: Oh, no, no. He has every right in the 


world to do so and must confer with you. 


(Whereupon, the Court recessed.) 
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1:45 P. M., Thursday, February 15, 1968 


CROSS EXAMINATION 
BY MR. DOLAN: 

Q If Your Honor Please, I believe just as we suspended 
before the luncheon recess, I was asking this witness a 
guestion about an affidavit. 

THE COURT: Yes. 
BY MR. DOLAN : 


May I borrow that again, Your Honor, for the witness? 


THE COURT: Excuse me. Here it is. 


MR. DOLAN: Thank vou. 
“BY MR. DOLAN: 
0. Mr. Harding, you again have before you an affidavit 
-- part of the Court's file -- known as Defendant's Exhibit 
No. 1 for identification. 
Have you read that file completely, sir? 
(Mr. Harding) Yes, the page. 
Rather, that page completely? 
A Yes, the page. 
Q Now, do you recall what your testimony was on direct 
examination with respect to the communication regarding the 


opening -- or the use of your account by Mr. Kelly, this 


morning? 
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A Well, yes. In other words, Mr. Connor asked me if ena 


would be agreeable with me, if he could use my account. 

@ Isn't it a fact that on the llth of May, of 1966 
in your affidavit offered in support of Commissioner's 
Warrant for H. Neil Kelly that you stated that during 
August of 1965 you were asked by Neil Kelly and Mr. Connor. 
to permit Kelly to use your account? 

A No, that wasn't the intent because as I said this 


morning -- 


~ 


Q ‘Did you state in the affidavit -- 


THE COURT: I think actually the affidavit is going 


to speak for itself, Mr. Dolan. 
If you wish to read something now I think the 
proper way to approach this is to restate the question as to 
what he said on direct and Sera it true that he said 
something else. ; 

BY MR. DOLAN: 

Q You did poe in response to a question by the 
Assistant United States Attorney this morning did you not that 
Mr. Connor had asked you for permission to use this account 
by Mr. Kelly, is that correct? 

A Yes, that is right. 


Q ° Now, on the llth of May of 1966, did you not state as 


follows, and I quote from the first sentence of Defendant's 
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Exhibit No. 1 for identification, as follows: 

Quote -~ "During August of 1965 I was asked by F. 
Neil Kelly and Gerald E. Connor, a’ Security Salesman at 
Francis I. Du Pont and Company, Washington, D. C., to permit 


Kelly to effect a securities transaction from my brokerage 


account at Du Pont and Company." Did you not say that? 


A. That is right. This morning I said it was Mr. - 
Connor who asked me. In other words, when Mr. Kelly calledme 
on the telephone in August, he didn't mention any specific 
transaction, but you are right. This brings in both Mr. 

Kelly and Mr. Connor. That is an inaccuracy. 

Q. I mens nals Sat Benet emcee Is your 
testimony on direct examination this morning correct or is 
this affidavit correct? 

A This morning's testimony, my presént testimony. As I 
said, this is erroneous. Thatparticular part of it. 

to Did you read this affidavit before you signed it, sir? 

A Yes, I did, and you know, there are some items for 
instance it says I have -- 

Q. I didn't ask you about anything else in the affidavit. 
Did you read it before you signed it? 

A Yes, I did, and -- 


0 And you. swore to it-as well, did you not? 
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A Yes, that is right, yes. 


Q So, on the llth of May you swore that statements on 
the affidavit were true? 

A Well, I pointed out there were certain discrepancies 
there when I signed it and I was told that the gist of this oa 
to be correct and so forth. 

Q You mean’ somebédy told you that it did not have to 
be absolutely correct? 

A, That is right. With regard for instance to the 
two Pereires dollar figure for the bank account. 

Q Now, getting to the bank account, is it true = 

THE COURT: Are you through with this aspect of 

MR. DOLAN: No. 

THE COURT: I have to give the Bartley charge. Are yor 
through? 

MR. DOLAN: I will ask him a couple more questions 
about this thing, Your Honor. 


BY MR. DOLAN: 


Q. Do you recall exactly what you testified this morning 


with respect to any conversation you had with a person identi- 
fying himself as Kelly in August 1965? 
A Yes. 


0. What did you say, sir, do you recall? 
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A I said I received a telephone call and I think it 
was in August of 1965 and that the party calling said it 
was Mr. Kelly and I believe it was Mr. Kelly and the party 
that called said he would be sending me some money and this 
was very strange to a person receiving such a call and that 
was the gist of the call. 

Q That was the end of the conversation? 

A That was the end of the call. 

MR. DOLAN: Your Honor, may this document -~ 

THE COURT:> We have to take one document at a time. 
We have had one inconsistent statement. 

MR. DOLAN: That is right. You propose -- 

THE COURT: You may do that later. 

Ladies and gentlemen of the Jury, in this instance 
a prior inconsistent statement of the witness, Mr. Harding, 


has been received in evidence. The law provides where at tria 


the testimony of a witness is inconsistent with a statement iy ; 


the witness previously made which statement substantially 
varies from his sworn Costimony in court the inconsistent 
statement is admitted into evidence solely for the purpose 
of bearing on the credibility of the witness. Thus, you may 
only consider the statement in connection with your consider- 


ation of the credibility vou are to give to the witness's 


testimony in court. You may not consider the inconsistent 
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738 statement given outside of the courtroom as one of proving 
as a fact what is contained in that statement. 

Now, Mr. Harding, do Bon Roe any explanation you 
wish to give with respect to the statement? 

THE WITNESS: (Mr. Harding) No, as I say it is 
simply an error there. And the aencenene was prepared and Ir 
read it and as I say in essense it is correct’ but the fact is 
Mr. Kelly did not ask me, did not mention the particular 
shares that were purchased in my account. He himself did not 
contact me with regard to those. It was Mr.Connor's -- 

THE COGRTE iadies and gentlemen, you may also 
take into consideration the explanation given with 

“respect to the out of court statement. ‘e 
MR, DOLAN: If Your Honor please, may this next 
document be marked? 
THE COURT: Surely. 
: MR. DOLAN: It is a four-page document apparently 
a carbon copy and I am asking that it be marked Defendant's -- 
COURT: ‘Two. | 
DEPUTY CLERK: Two. 
DOLAN: A through E for identification. 


COURT: Is it all one? 


DOLAN: It is an integral document, yes, Your Honor, 
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39 put I am about to refer to one page of it. 
TEE COURT: Come to the bench, gentiemen. 
BENCH CONFERENCE: 
MR. DOLAN: Your Honor, this is what counsel for 
the Government turned over to me. 


TRE COURT: This is your point. Under the Jencks 


MR. BURNETT: He read through it and adopted the 
contents. One page of it. 
THE COURT: If you use one page, the Government 


can use any of the rest of it. That is relevant. You prefer 


~ 


to have each page marked separately, is that right? 


MR. DOLAN: Thatis right, Your Honor. It is similar 
in effect to what I have just done with the witness. This 
. middle paragraph here. her oite a different explanation. 
Yam sorry. The latter half of the last full paragraph on 
the page and anotehr description of the transaction between 
the witness and Kelly. 
THE COURT: Mark this Defendant's 2-A to 2-E. 
{THE DEPUTY CLERK: A.through E. 
(Whereupon, the document referred 
to above was marked Defendant's 
A-A through 2-E, inclusive.) 


THE COURT: I might say sote don't have any problem, 
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I imagine when you get this witness back on redirect, on ont 
9-8 going to discuss a little bit the conversation with Connor?. 
MR. DOLAN: Beg your pardon? - ! 

THE COURT: I assume, Mr. Dolan, we are all 
conscious of what we are doing here. When Mr, Burnett get's 
the witness Bentler redirect he will then be able to go into | 
the conversation that, thi s. witness had wicnian: Connor , 
concerning this matter. as 

MR. DOLAN: You mean to -- 

MR. BURNETT: I had avoided this on my direct 
Secwaee of hearsay. j 

- THE COURT: You are attempting to impeach him by - 
showing what Connor said to him. 

MR. DOLAN: No, Your Honor. My purpose is Showing. 
what he did prior to this tranaaction on this’ particular page 
and this particular paragraph which I pointed out to Your Honor. 
was merely another explanation of the origin of the trans- 
action. : ; : 

THE COURT: Butwhat you pointed out Colne on whatever 
page that is, after they were at the Watergate Concert, 


Mr.: Kelly, the’ defendant, Mr. Harding, the witness, and a girl 


friend of his and some people by the name of Piices, and he, 


had dropped Kelly off and that was the last he had seen of 
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39-C Kelly, and then he comes in here, and on September 5 or 6, 
1965, there was a telephone conversation or a conversation -- 
I guess it was late August, when the defendant called the 
witness and said he was going to send him 4 or 5 hundred 
dollars, using his account. He protested. Then in early 


September, Mr. Connor called and said that he wanted to use 


the account, and again the defendant protested saying there 


would be dividends showing and he would be subject to tax 
liability and so forth. What I am getting at, Mr. Dolan. 
If oot going to impeach this witness or purport to 
impeach me in connection with this document as to what 


Connor said to this witness, on redirect, the Government = goinc | 
to be able to go in and develop the whole conversation. f 
MR. DOLAN: May I read it. I mayhave mis-read 
what s thought. Your Honor, I can see now I probably read 
this too quickly. I had so much to read. I can se e 
I was taking this as the initial conversation. With that 
in mind, on further reading of it this indicates this is : 
something that happened after the opening of the transaction, 
so I will not -- 

THE COURT: I don't know when it happened but the 
only point is it was a conversation between this wittnesetend 


“Mr. Connor. 
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MR. DOLAN: I don't want to deal with hearsay on 


redirect. 


THE COURT: I think the Government counsel would 


be delighted to have you use it. 


MR. DOLAN: Thank you, Your Honor. 


(Whereupon, the RO resumed their places in the courtroom, 
and the trial proceeded as follows in open court:) 
BY MR. DOLAN: 
Q In brief, Mr. Harding, Mr. Kelly never directly 
asked you according to your recollection -- never directly 
asked you for permission to use your account for any 
stock transaction? 


No. 3 

‘Is that your testimony? 

That is right. Right. - 

Eowamecds money did you have in the bank at the time 
“that you wrote the 28 hundred and some dollar check to the 
order of Francis I. Du Pont Company? 

A Well, it would be about a midares and probably eighty 

dollars. In other words, the difference between the 
amount of the overdraft and the amount of the check I wrote, 
payable to Erancienpe Pont would be about a hundred and eighty 


dollars, subtracting the amount of the overdraft from the 


amount of the check I wrote. 
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Q In other words, if you had not deposited the check 
of the defendant for three thousand dollars -- ? 
That is right, yes. 
ie Whatyou are saying is then, your bank account was 
40 practically a zero balance, is that correct? 
A If you want to call $180 dollars zero. 
-THE COURT: Suppose you ask him immediately before 
the three thousand dollar check? 
BY MR. DOLAN: 
Q Immediately before the aealet onan: Harding, did you 
not have approximately $14 as your account? — i he 
A No, I don't think so. 


Q £ a bank official with the records of your 


account had testified here that on the -- in the days mien a 


prior to the deposit of the three thousand dollar check attri- 
butable to the defendant a 
A Yes. - 
Q Your balance was $14 and some dollars, would that 
be correct? 
A. If they -- 
THE COURT: Show him the ledger. It is in evidence. 
MR. BURNETT: Yes, it is, Your Honor. } 
BY MR. DCLAN : 
Q. Exhibit 3, Your Honor, in evidence. Mr. Harding, I 


show you what has been marked as Exhibit 3 for, the Government 
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in evidence and ask you to examine Exhibit 3 which is the 


~ ‘ 
ledger of your account at the First. National Bank of Washington, 


D.C. 


A Yes. 

Q Sir, if you will look at the chronological order, of 
entries, will you note that on the 15th of September, 1965, 
which is the last transaction prior to the 20th of September 
1965, your balance was $14.85? 

A Yes, sir, but -- 

0. Do you have any question about that balance, sir? 

A No, not a GER But as you on see I made 
subsequent deposits and that is the way I got the $180 
dollar figure, the difference between the overdraft and the 
amount of the check I wrote. I am not sure how much I had 
in at that time. I must have put a pay enact in after I made 
‘that three thousand dollar deposit. 

THE COURT: I think, actually, Mr. Harding, what Mr. 
Dolan is asking you: The day you drew the $2835 dollar check 
payable to the Du Pont Brokerage house, how much money did you 
have in the bank in addition to the three thousand dollar checi 
deposited by you? 

THE WITNESS: Well, I am not sure now but according 
to the bank's statement it was $14. 

THE COURT: You take no exception to the bank statement? 


| 
THEWITNESS: No, not at all but you see I made subsequent 
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deposits that are shown there in the statement. That is why qT) 


took the amount of the overdraft and subtracted it from the 


42 amount of the check I made payable to Du Pont and that is 


the way it come out, $180, but today I am not sure. 

THE COURT: You are not sure as of today? It could 
be $14 and some cents? 

THE WITNESS: Yes, it varies that much. 

BY MR, DOLAN: 

Q Mr. Harding, I am now going to show you Government 

Exhibit No. 4 in evidence and Government Exhibit No. 5-A 
in evidence. Government Exhibit No. 4 is a deposit ticket 
purportedly made out by yourself and Government 5-A in 
evidence is check dated September --- 

THE COURT: I don't think it is in yet. 

MR. BURNETT: 5-B is not in cotaences 

THE COURT: Is 5-B in evidence? 

MR. BURNETT: No, Your Honor. 

THE COURT: I don't think it has been offered, but you 
ean use it for identification. 


BY MR. DOLAN: 


For identification -- Government's Exhibit 4=+A and 


MR. BURNETT: 5-83. 


THE COURT: It is the copy we are using. 5-B. Marked. 


For identification. 


BY MR. DOLAN: 

Q For identification. And ask you if.this deposit 
ticket is made out in yoru hand? 

A Yes, it is. 

Q Did you make out the Federal Reserve ‘numbers 
describing the check which was to be deposited? 

A Yes, that is my handwriting. es: 

Q. Do you always use Federal Reserve neon when sc 
deposit checks into your account? 

A. Yes, I have been doing that for some years. 

Q ‘You were aware then that the check that ool 
aon eeennine Ae A check drawn on a Florida bank? 


A Yes. 


Q Bid you check with the teller at the time you.made 


the deposit or ask the teller how long it would take that-ichect, 


to clear? 
A, No, I didn't. 
Do you know anything about clearance time of checks? 
A I know there -- sometimes it is a delay ofa day. 
But once again, Mr. Connor navies edie it would be all right. 
He said we must have the money right away and here is Mr. 
Kelly's check. an 


Q You never had a check before this time bounce on you? 


A On me?- I don't think so. 
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How far did you go in school, Mr. Harding? 
Second year of college. 
Where did you go to school? 
University of Virginia. 
Did you go anywhere else? 
A No, not -- high school -- no. 
Q You went to high school and two years to the 
University of Virginia, is that correct? 
A Yes, that is right. 
You had no college -- 
A I had arene of Virginia, and I went to the Air 
Force and returned there when I came back. 
Q Did you ever attend the United States Military 


Academy at West Point? 


| 
A Not for -- I was just there for -the summer. What they 
1 


call "beach barracks." The classes start in September. 
Q. You were a "Plebe Student” at the patees States ae 
Academy, were you not? , 
A I left before --— 
THE COURT: What is this for? 
; BENCH CONFERENCE: 
THE COURT: Whatis this for? 
MR. DOLAN: I really went intothe educational 


background to see if he was really as dumb as a person would 


be to enter into a transaction without taking clearance time. 
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And, very frankly, Your Honor, when he indicated to me had 


had only had two years of college at the University of 
Virginia -- The information I had indicated he had gone to 
West Point which is a college and to a certain extent he is 
withholding. .I think he is being less than frank with the 
Court. 

THE couRT: I don't see what relevance it is where 
he went to college. A dumb person can also nace false . 
pretenses on him maybe easier than a smart. 

MR. DOLAN: Maybe common sense would have indicated 
he wouldn't have written aoatriet that account. — 

THE COURT: If common sense prevailed everywhere we 
wouldn't have a false pretense statute on the books. There 
is no need for that. 

MR. DOLAN: All right, Your Honor. 
(Whereupon, the counsel resumed their places in the courtroom, 
and the trial proceeded as follows in open court:) 
BY MR. DOLAN: 
Q Have you ever deposited a check in your account, Mr. 


Harding, and been informed by the teller or any other member 
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of the bank staff that eredit on this particular deposit was 
subject to collection? Have you ever heard those words? 

A. You mean deposit somebody else's check in my account 
an@ then be told they had insufficient funds? 

Q No, sir, when you deposit a check in the bank have you 
ever been told at the time you deposited it ora day or two 
afterwards by mail that this credit is subject to collection? 

n° No. I am not familiar with the term. 7 

Q Have you ever read the writing at the top of one of 
your onoeic tickets? 

A Possibly. I am not sure what they say though. 

Q. Have you ever read Government's Exhibit 4 for 
gaentification, namely, a deposit ticket on the First 
National Bank which says as follows: 

"This deposit is acceptec subject to verification. 
All payments are crea@ited subject to final 
collection and receipt of proceeds." 


Have you ever read those words on your deposit tickets? 


A I probably have but frankly, they didn’t mean much; 


they didn't stick -- I am sorry to say. 
Q. What did you do after this check was returned to 
you in order to effect reimbursement or collection for the 


loss? 
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A You mean what did I do when I received notice there 

were insufficient funds in Mr. -Kelly's account? 

That is correct. what Giidiinou eo? | 

I -- well, I went to see Mr. Connor immediately. 

Where did you see him? a 7 
At his home. 
Did he tell you he would guarantee aa ? 


He said -- 


(continuing). -- to protect you against any loss? 


He said I would not lose any money on account of this. 
He said he had been told or he just found out this check 


would bounce but he said Mr. Kelly would make good; he would 


make good; and so forth. 
Q Didn't Mr. Connor teil you at the time you visited 
his home that he initially knew that the check was no good? 
A Well, as I was saying he told me he knew it would 
bounce but he didn't say when;I supposed he just found ae 
As I recall he didn't say aon, so I supposed he recently - 
found out so the news didn't come as any surprise to him that 


it was insufficient funds; but he said it was a mistake arid 


it would be cleared away. 
Q What things did he say he would do in order to protect 


him and keep you from losing on this transaction? - ie 


THE COURT: Mr. Burnett? — 
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MR. BURNETT: Your Honor, I think this is outside 


the scope of thedirect examination. 
THE COURT: Come to the bench, gentlemen. 
BENCH CONFERENCE: 

TRE COURT: It is more than going outside the scope 
of the direct. It seems to me we are going into a Gilmore 
case. It doesn’t make any difference whether there is any 
retribution or anything else. It seems to me actually the 
legal question is was there a false representation made. 
this check constitute a false representation. Did the 
defendant knowingly have the intent to defraud, make such 
representations. As result of that representation, did this 
man, Harding, rely on it and did he give something of value. 

Now, whether or not at a later time that is exactly 
a Gilmore case because in the Gilmore case the checks given 
to the hotels were all made good by the auditor. 


MR. BURNETT: American Hotel Association. 


THE COURT: So, you are going beyond now what is 


really in issue here now. 
MR. DOLAN: Thank you. 
(Whereupon, the counsel resumed their places in the courtroom, 


and the trial proceeded as follows in open court:) 
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MR. DOLAN: Would your Honor indulge me a moment? 


THE COURT: Surely. 
(conference between counsel and defendant) 
BY MR. DOLAN: 7 
Q After this transaction was underway and you knew 
that this check which had been turned over to you had Bean 
returned for insufficient funds, did you order the retera 
or the sale of the stock? 
A Yes, I did. 
Whom did you order it sold by? 
A Well, Mr. Connor told me that he was no longer with 
Francis Du Pont but he told me much earlier that if I 
would request it, they could quote -- “preak the trade" -- 


end of quote, which means in short according to him, if you put 


| 


in an order to buy something and decide that you don't want it 
before the item is delivered you can say please cancel that 
order so I did -- I contacted Francis Du Pont and asked them 
to stop the order. . 

Q Let me ask you this,sir. What was the reason if you 


know for the difference between the three thousand dollar 
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48 check given to you by Mr. Connor and the two thousand 
dollar eight hundred and thirty-five check which you gave 
Mr. Connor for Francis I. Du Pont?’ 
A I don't know. I met Mr. Connor ~~~ 
THE COURT: You mean the difference. in money? 
MR. DOLAN: ves, the difference in the amount. 
THE COURT: That is a subtraction, isn't it? 


MR. DOLAN: I meant the purpose of the difference. 


That is what I meant. 


" THE COURT: Oh. In other words, why did this witness 


check the witness drew to send to Du Pont. Company? 

MR. DOLAN: Yes. ~ 

THE WITNESS: This was the point -- I went to lunch. 
and met Mr. Connor and this is when he told me Francis Du 
Pont needed the money for the stocks he had ordered. So when 
I talked to him at lunch he said we have to have a check. He 
said I cannot deposit Mr. Kelly's check in your account; we 
must have a check from you so I said well, all right. Once 
again, this is 0. K. if it is legal and so forth. He said 
all we need is two thousand eight hundred ana seventy dollars. 
I said what is the difference here? Obviously there Sion west. 


is well over a hundred dollars. Well over that. No, he said, 
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49 this is the check Kelly gave me. I said give it back to 


Kelly or send it to his wife and children or something. 
He said no, you can either take it or leave it. This is it. 
All we need to pay for these shares is the two thousand 
dollars. 
BY MR. DOLAN: 

Q. In other words, Connors' indication to you then is thi 
hundred sixty-five or so dollars, representing the difference 
in his opinion at least was to be a compensation to you for 


the accommodation, ‘is that correct? 


A. Well, he didn't even state that but there was just 


a a@ifference there and of course, I didn't want a I didn't 
even want to be involved in the thing because I aian't meere 
stand what was being bought or why or anything else except 
Connor told me this was a short term thing and Mr. Kelly didn't 
need the Gulf shares and wasn't going to hold them for a long 
period of time. 

I wanted to remain clear because, frankly, I didn't 
understand it --- still don't. 

MR. DOLAN: I have no further questions, Your Honor. 

MR. BURNERR: Would Your Honor aindedge me just a 
second? 


THE COURT: Surely. 
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REDIRECT EXAMINATION 


BY MR. BURNETT: 

Q. What did you tell Mr. Connor to do with the 
a@ifference of the $165? 

A Well, I suggested that he somehow or other get it 
back to Mr. Kelly or Mr. Kelly's dependents or something because 
I wasn't doing pate really at least at that time the way 
it seemed. All that was being done is through my account 
some shares of stock were being purchased for someone else. 
Tt wouldn't merit -- you know -- that kind of money. 

Q Had your account ever been used in this manner 


before to your knowledge? 
Pk No, my account at Du Pont? 

Q Yes. 

A No, to my knowledge it eee was. 

Q In this -- wae reference to this particular trans- 
action who first raised the subject as to the use of your 


account to purchase the stock? 


A Well, it was Connor. Or Mr. Connor. 


Q Did you know what the name of the stock was. that 


was being purchased? 
A No, I didn't. 


on “Do you know what it is today? 


Yes, I do. 
What is the name of the stock? 
A It is Atlas American OiI. “Maybe Corporation is 
part Ofiche name, too. 
Q At that time, did you have. any interest in Atlas 
American Oil personally?- . wre x ; 
A No. As I say, this whole thing was supposed _ 


to be a favor for Mr. Kelly and Mr. Connor assured me 
everything was fine. It was legal and not contrary to any 
ethics of the brokerage business or anything of that kind. 


Q At any time, did you ever tell Connor on your own. 


initiative that it was 0. K. for other people to use your 


account? , 225 


A No, not in a blanket, sense but he told me that Mr. 


Kelly wanted to purchase some stock, you see, in that particular 
case, and he said would it be all right with me. I said 


fine, subject to its being legal and leave me free of any 


involvement. 
Q Did you ever express any concern about tax ramifica- 


tions in connection with the use of your account? 


A. Well, yes, in a way, because I don't understand basically 
how -- say shares -- ownership of shares could be related to 
tax purposes through brokerage houses but I was concerned be- 


cause I didn't want anybody to think or any records to be 
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made to the effect that I owned shares on which dividends 
would be purchased -- owned -- because actually they were 
being purchased for someone else, but Mr. Connor assured me 
there wouldn't be any problem in that regard. 
Q Has anyone subsequent to that time used your account 
for any such purposes? 
A. Certainly without my permission. 
Q This is the only transaction you have ever been engages 
A “That is right. Mr. Connor asked me specifically about 
this case. 
MR. BURNETT: I have no further questions. 
MR. DOLAN: I should have asked this , Your Honor, 
as part of the cross examination. If I am outside of 
the redirect, I would ask to be excused. ~ 
THE COURT: All right. 
FURTHER CROSS EXAMINATION 
BY MR.DOLAN: 
Q. You say vour first transaction in this account which 


had been opened up at the Francis I. Du Pont Company Brokerage 


House were commodity investments on your part, is that correct? 


A Yes. 


Q You were investing, in other words, in the futures in 
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53 such things as cotton, wheat, and things of that nature, is 


that correct? I 


A Yes. 
Q Did yu have to consult constantly with Mr. Connor 
with respect to the buying and selling of your interests in 


these futures, or was he permitted with your permission to act 

in your best interests on day to day? : | 
A Yes, he was just acting theoretically to my best 

interests and he didn't get any permission for individual ' 


transactions. 


Q How much money did you open your account with? 


-A I believe it was five hundred dollars. I am pretty 


sure it was. It was around figure. -- 
Q Did there come a time when that expanded as a result 
of any successful investments? 
A Yes, it expanded quite a bit you know; and once 
again things were in his hands and things looked pretty nice. 
Of course, then it began to contract and it contracted down 
and I paid the firm $2600 so the total loss is $500 and $2600. 
Q How high aid it go? . ~ 
A Again, it is like my bank balance. It was going up and 
down all the time. Frankly, it may have been two Se three 
thousand dollars. Frankly, I am not sure. -I constantly was 


buying and selling and I would get .statements from the firm 
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saying net loss. I think that is the way it was written 
up. Net losses and net gains. As I say, it was a fluctuating 
thing. 


Q When did this activity in the commodities market 


A I would say probably February of 1965. 
Q Is it your testimony that you through Mr. Connor 
and Francis I. Du Pont, that other than the Atlas American 
Oil you never purhcased any of the ordinary type of eocunsttesy 


A ° Thatis right. Yes. 


MR. DOLAN: I have no further questions, Your Honor. 


FURTHER REDIRECT EXAMINATION 
BY MR. BURNETT: 
Q Mr. Harding, between Februarv of 1965 and 
September of 1965 was there any activity in vour account at ali? 
A No, Saekeen Gest ended it. You see, I paid the 
$2600 I owed and I'was content to let things lie. 
Q During that period your account was dormant? 


A Yes, that is right. 


MR. BURNETT: I have no further questions, Your 


THE COURT: Mr. Harding, I need a couple cuestions 
to clear’ up something. 


You testified as I recall on direct that in August 
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55 of 1965, you received a telephone call from-Mr. Kelly. 


A. Yes. 


THE COURT: Who told you’in that telephone call 

you were going to receive money in the mail from ae 
THE WITNESS: Yes, that is right.. 

THE COURT: pia you ever receive any money in the. 


from Mr. Kelly? ri. Son 


WITNESS: No, but I didn't -- I shouldn't -- it'g 


”~ 


COURT: I am not asking that. But you did 


ae I did ee 
COURT: You did then in September receive a 
three thousand dollar check made out by Mr. Kelly? 
THE WITNESS : Yes. 
THE COURT: From whom did vou receive that check 
physically? : ; 
THE WITNESS: I physically received it from Mr. 
Connor. 
THE COURT: Was this at that luncheon meeting that 
day between vou and Mr. Connor? = 
THE WITNESS: Yes, when he told me he couldnt put 


that check in my account. I would have to draw a check _and 


put it in my account. 
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THE COURT: Mr. Kelly was not present? 


THE WITNESS: No, he was not. 
FURTHER CROSS EXAMINATION 
BY MR. DOLAN: 

Q When he said he could not put the check in your 
account at Francis I. Du Pont Company, did he tell you ‘why he 
couldn't put it in? 

A No, the indication was he could never deposit 
any check except ie one I had written. 


THE COURT: Mr. Burnett? 


MR. BURNETT:: I have nothing further, Your Honor. 


May the witness be excused? 
MR. DOLAN: I would ask that the witness be required 
to remain. 
THE COURT: Mr. Harding, if you will go back to the 
witness room where you were before you came out to testify? 
THE WITNESS: All right. 
(Witness temporarily excused) 
MR. BURNETT: Call Mr. Connor. 
Whereupon, 
e GERALD EDWIN CONNOR 
witness called by the Government, having been duly sworn, 
according to law, was peranines and testified as follows: 


DIRECT EXAMINATION 


BY MR. BURNETT: 
Q "Would you speak up, sir, and tell the ladies and 


‘gentlemen of the Jury your full name and your address, six? 


A Gerald Edwin Connor, 1405 Locust Street, eabtadele 


Pennsylvania, Zip Code 19102. 

Q Now, sir, do you know one Herman M, Harding? 

A Yes, I do. 

0. How long have you known Mr. Harding? 

A To the best of my recollection probably since 
about 1963. 

Q Now, in August of 1965, were you then working in 
Washington, D. C.? 

A. That is correct. 

Q. And in what occupation and at what location? 

A, I was working for Francis I. Du Pont and Company who 
were members of the New York Stock Exchange and I was employed 
as a registered representative. 

Q Prior to August, 1965, had you had any dealing! wien 
Mr. Harding with reference to your employment at Seueic #. 

Du Pont and Company? 
A Yes, he was an account of mine. 
Q What kind of account was that, sir? 


A He had a commodity account. 
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Q Do you know how long he had had that account prior 
to August of 1965? 
A I believe he probably opéned it six to perhaps 


ten months before August of 1965. 


Q And do you know an individual by the name of RB. 


Neil Kelly, Jr.? 

B Yes, I do. 

Q Do you see him in the courtroom today? 

A. Yes. a 

Qa Would’ you tell us what type of clothing he is 
wearing and weS he is seated and point to him, please? 

A He is etetens right over at the table opposite | 
you. He has on a dark green suit and a grey ere 

0. Is he a man with or without the eye glasses? 

A. The man without the eyeglasses. 

THE COURT: The record will show the witness 

idéntified the seeenaan. 


BY MR. BURNETT: 


Q And in August of 1965, did you know Mr. H. Neil 


Kelly, Jr.? 
A Yes, I did. 
Q How long had you known Mr. Kelly? 
A To the best of my recollection, I probably met him 


in Januarv of 1965, so approximately 7 or 8 months.” 
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Q Now, in August of 1965, or shortly before then, did 


you ever have any conversations with Mr. Kelly concerning the 
‘purchase of any stock? 

A. . Yes. 

Q Do you recall the name of the stock that was 
in question? 

A. Well, he was a prospective account. He had interest 
in a stock named Atlas American Oil Cone 

Q- And did there come a time in August of 1965 that 
Mr. Kelly had any conversations with you concerning the use 
of anyone's account? 

A Yes. 

Q Will you tell us when that occurred and what 
the conversation a sir? 

A It was approximately a week or two before the trade 


of September 2nd took place. He indicated that he was interested 


in purchasing this stock and he made an arrangement to pupchast 


this stock from the account of Mr. Harding, with Mr. Harding's 
permission.. | 
Q Now, this particular meeting was this in person? 
Were you talking with him face-to-face or was this 
by telephone? 
A I was in his physical presence when he talked to Mr. 


Harding over the telephone. 
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2 And what did he say to Mr. Harding in your presence 
with reference to the use of the account? 

a He merely solicited Beeaion to use Mr. Harding's - 
account to purchase his stock and Mr. Harding gave his permissjo 

Q And you say this was a couple of weeks prior to 
September 2? 

A Approximately. 

Q Do yu know how much stock was to be purchased at Coat a 
time, how many shares? 

A At this time? 

Q At that time back in August of 1965? 


A I did not know what the size of the order was going 


to be to the best of my recollection at that time. 

Q Now, following that particular meeting did there come 
a time prior to September 2 that you had any subsequent deal~ 
ings wih Mr. Kelly? 

A You sock did I purchase any other securities for Mr. 

Kellv? “ = 

Q No, sir. Did you personally have occasion to 
talk with Mr. Kelly after the time you referred to and prior tb 


September 2? 


A. Quite possibly. I don't know for sure. 


Q. And did there come a time that vu aia purchasé 


some stock or place an order for scme stock in Mr. Kelly's 


Yes, sir. 
When was that? 

A I believe it was September 2, or thereabouts. 

Q. An@ at that time did you see Mr. Kelly in person or 

receive a telephone call from him? 

A. I received a telephone call from him. 

°Q. And did you then recognize nieavoioe at that time? 
Yes, I did. | 

Q You had previous telephone calls with him?. 

A I had talked with Ws, Kelly on several occasions 


by telephone previous to this and I did recognize his voice. 


Q And can you tell us what Mr. Kelly told you at that 


The time you are talking about now. 
A He indicated he would like to purchase one thousand 
shares of Atlas American Stock in Mr. Harding's account. 
Q Was there any further conversation about payment for 
the stock at that time? 
A. He indicated thathe would be in Washington in short 


order or within a few days and would vay for the stock at 


that time. 


Q And did there come a time that vou did meet with Mr. 


Kelly in Washington, D. C., shortly thereafter? 
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I met him in Washington approximately a week or so 


Can you tell us where? 
AB He called me at my home and I went to meet him at 


the Old Stein Bar on Connecticut Avenue just below Dupont Circde. 


Q What time of day was that, sir? 


A I would say it was approximately 10 o'clock at night 


Q At thattime, you saw Mr. Kelly in person, is that 
correct? 

A That is correct. 

Q Did there occur any check transactions on that 
particular occasion? 

a Yes. 

Q Can you tell us exactly what occurred and how many 
checks were involved? 

A He indicated that he wished to pay. for this stock 
which was purchased in Mr. Harding's account and he gave me cg 
checks -- and one check was payabie to Mr. Harding in the 
amount of I believe approixmately three thousand dollars. 

Q May I stop oe right there a moment, sir. I 
show you, sir, what has been previously marked as Government's 
Exhibit 5-A for identification and 5-B, which is in evidence. 


Jill you examine those two and tell me whether or not vou can 


identify those two objects? 

A Yes. This is the ortginal and the copy of the 
check which he issued to ur. Harding. _ 

Q | Was that the check he gave you on that day? 


A That evening? . 


Q That evening? 
A 


Yes, this is the check he gave me on that 
particular evening. | 
MR. BURNETT: Your Honor, may this object he 
marked as Government's Exhibit 6 for identification at this 
time? 
THE COURT: So marked. 4 
THE DEPUTY CLERK: Govenment's Exhibit No. 6 for 
identification. ; 
(Whereupon, the document referred ‘to 
above was marked Government's Exhibit 
6 for identification.) 
BY MR. BURNETT: 
Q Sir, in addition to that check did you receive any 
other checks at that time? : 
A He gave me a check payable to myself. ; 


Q Do you recall the amount of that check? 


It was approximately $2200. I don't know the “exact 


§4 amount. 
0. Sir, I show you what has been marked as Government 
Exhibit 6 for identification and ask that you examine that, 
sir. Will you tell us whether or not you have seen the origin 
of that before or what that is? 
BR Yes. This is a copy of one of the checks Mr. Kelly 


~ 


gave me. 


Qo Now, how many checks did Mr. Kelly give you a 


that night? x 
A I believe it was three. 
Q Now, was there -- can you tell us what the third 
check was? 
A The third check was to pay off some indebtedness 
that he had incurred to me. 
Was that third check made payable to you? 


I really don't recall for certain. 


Ané do you know what the amount of that third check 


Somewhere in the neighborhood of two thousand 
dollars. I don't know ne exact amount. 
a Now, in connection with Government Exhibit 6 
for identification, can you tell us when you last ane the 
original of that check? 


A Of Item 6? 


95 

Q Of Government Exhibit 6, sir. 

A +I would say probably a year ago. I am not certain. 

Q. When you saw it approximately a year’ ago under what 
circumstances did you see it and where? 

A I have an attorney who has represented me in 
several civil items. 

Q Did you get the check from him at that time, sir? 

A I believe I did. 


Do you know where that original check is today? 


I don't know where the original is right now, 


Q Did you have the original at the time you moved from 
Washington to Philadelphia? 
A I believe so, but I am not certain. 
Q Haveyou made an effort to find the original check? 
Yes, I Reece 
You have been unable to do so? 
A I have been unable to do so. 
0. Now, at Giitgivancaoaiee tine in which you met 
Mr. Kelly on Connecticut prance: did you have any 
discussion with him concerning funds in his Sent 
account to cover these particular checks? 


i.” He indicated to me at that time that he had just 


‘completed some business negotiations. I don't know exactly 
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what, but that’ he was financially solvent and I took him at 
his word, assumed that the che¢ks would be good. 

0 How long did you spend with Mr. Kelly that 
particular evening? 

A. I really don't remember. I had seen him a number 


of times. It may have been a half an hour; it may have been so 


hours; it may have been longer. I am not sure. 
Q Did there come a time following that particular 
day that you had some contact with Mr. Herman Harding? 


A Yes. 


THE COURT: ‘That same day? Or did you say the 


following day? 
. MR. BURNETT: Some time following that particular 
day, did you have some contact with Mr. Herman Harding? 
THE WITNESS: My nexy contact with Mr. Harding 
was eres two weeks later for the reason that he went 
on vacation very shortly after the trade in Atlas American 
Oil stock took place and was in I believe Halifax, Virginia. 
BY MR. BURNETT: 
Now, where did you meet Mr. Harding? 
You mean upon his return? 
Q Yes. 


A. To the best of my recollection, I telephoned him 


and we went to lunch at a restaurant_on 14th Street... I think 
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67 the name of it was California Kitchen, but I am not certain. 


Q. Now, at this particular meeting perueen you and Mr. 
Harding, did anything occur concerning any of the checks 
that Mr. Kelly had given you? 

A At that time, I gave Mr. Harding the check that Mr. 
Kelly had issued in his name, and -- 


Which check was that, sir? 


The check. for three thousand dollars? 


Q 
R It is your Exhibit 5-A 
Q. 
A 


Three thousand dollars, yes. 

Q Will you continue, sir, and tell us what else 
transpired ae that time? ; 
A I gave Mr. Harding his check which we to compens:t 

him for purchasing this stock. The check made out to naa 

the payee would not have been acceptable to deposit ina 

brokerage account because it was a second party check so he 

deposited that check in his account at I believe it was the 

First National Bank of Washington. 

Q Just tell us what you know, sir, and not things <2: 

; you have heard from other people. Now, after vou gave Mr. 

Harding that check, did he give you anything? 


A He gave me a check to cover the cost of the purcn: 


of the stock at Du Pont. 
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You know what that amount was, sir? 
A I don't know the exact amount. It was somewhere 
around $2800. : 
Q And what did you do with the check that Mr. 


Harding gave you at that time? 


A I gave it to the cashier at Du Pont and deposited 


it in the bank which was the normal procedure. 
MR. BURNETT: Will Your Honor indulge me for just 
a moment? mS 
| THE COURT: Surely. 
BY MR, BURNETT: 

Q Now, subsequent to the date at some later time 
after you had met Mr. Harding and given him this three thousan 
Gollar check, did you have occasion to contact Mr. Kelly with 
reference to any checks he had given you on September 9 or 
thereabouts? 

A. Yes. 

Q When did you next Sen Mr. Kellv? 

A I can't give you an exact date but I would say - 
approximately the first of October or so. It came to my ~ 


attention that the checks had been returned from the bank not 


being honored because of insufficient funds. 
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Q Now, was that as to both checks that you had 


received -from Mr. Kelly? 
A That was both checks, yes. 
THE COURT: Both checks -- you received three 
c hecks? 
THE WITNESS: All checks, I believe, were 
dishonored. 
. MR. DOLAN: Your Honor, I object to that. He 
is talking about three but only two are under discussion here. 
THE COURT: icone to the bench. ? 
(BENCH CONFERENCE NOT TRANSCRIBED) 
BY MR. BURNETT: j 
Q Mr. Connor, did there come a fins AGRAS the lst of 
October 1965 that ona had some contact directly with Mr. Kelly 
concerning these checks? 3 : 
A I made even phone calls to him in Miami, ves. 


MR. BURNETT: In the course of -- Your Honor, may 


we approach the bench? 5 


THE COURT: I think you better. 


(BENCH CONFERENCE NOT TRANSCRIBED) 
BY MR. BURNETT: 
0 Mr. Connor, sometime atcoun’ the first of October of 
-1965, or shortly thereafter, did you have any contact with Mr. 


Kelly concerning the checks that you previously testified | 
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about? 
B. As I was saying, I had several phone calls to Miemi 
and on one occasion, I even went to Miami in hopes of --- 


Qo. When you went to Miami did you see Mr. Kelly in 


person? 


A Yes, I did. 


Q Did that visit concern these particular checks? 

A It concerned making myself and Mr. Harding solvent 
as a result of these bad checks, ves. 

0 And do you recall when it was that you went to Miami 
approximately ane month? 

A. . It was October. I believe the second or thira 


week in October. I can't give you the exact date. 


MR. BURNETT: I have no further cuestions on direct,. 


Your Honor. 


THE COURT: What did you say to the defendant when 


you went to Miami? 
THE WITNESS: I told him that I certainly wished he 


would make good on these checks, and he claimed he had’ some 


cs 


business negotiations that were pending and nothing ever 


materialized. 


THE COURT: In other words, you told him the checks 


were not good? 
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THE WITNESS: I told him that essentially I'd 


like him to honor these checks. 

THE COURT: Didyou tell him that the checks had been 
put through and they —- 

THE WITNESS: He knew that the checks had been returyed 
by the bank. 

MR. DOLAN: Your Honor, I object. 

THE court: I sustain that. | 


THE COURT: 
‘What did you tell him concerning 


anes you did with the checks? 

THE WITNESS: Oh, one check was at the bank and -I 
had possession of the other one and I told him that I would 
' like him to make good on them. 

THE COURT: Your witness. 

FURTHER DIRECT EXAMINATION 

BY MR. BURNETT: 

Now, at that time, did he make good on the checks? 

No, he did not. 

Did he make good on the checks within the next 10 or 

15 days or so? 


A No, sir. 


MR. BURNETT: I have no further questions, Your Bone 


THE COURT: Mr. Dolan? 
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CROSS EXAMINATION 


BY MR. DOLAN: bee 

& Wasn't this a little extraordinary that you were 
letting Mr. Kelly use Mr. Harding's account to complete this 
stock transaction? , 

A It was not -- a aie normal transaction. It ise 
not the type of thing that takes place eee See oe was 
not in violation of any rule that I knew of at the time. 

Q When you’ say rule do you mean a Securities and 
Exchange Rule? 

A I mean stock exchange rule. 


Q Stock exchange rule? 


A Yes. 


a How about a Francis I. Du Pont and Company SCE 
A 


To my knowledge it wasn't in violation of any 
Du Pont regulation, no. 
Q Had On ever done this Betore? 
A No, sir. 
Had you ever done it after that time? 
No, sir. ? ; 
When did you leave Du Pont? 
Late in September. 
Of what year? 


Late in September 1965. 


What date in September? 


: 103 
A. Approximately the 25th. 


Q. Now, going back to the time when you testified that 
Mr. Kelly turned over the two checks to you which are part of 
this indictment, you say this took place at the Old Stein = 
on Connecticut Avenue, is that correct? 

A, That is correct. 

Q Could it have happened anywhere else? 


No. 


Q What time of night did you say it was? 
A 


To the best of my recollection it was perhaps 

10 o'clock. 

Q Had you been drinking that evening? 

A No, not -- I had a beer or two when I arrived 
there but I had nothing before I went. 

Q How long were you there with Mr. Kelly? 

A, I was asked that question just a few moments ago 
, and I don't recall exactly how long. It may have been an hour 
it may have been two hours. I am not sure. 

Q You had two steins of beer during that time? 

A I don't know whether it was ono whether it was 
one or three. 

Q Who else was vresent at this meeting on Commeceicee 
Avenue? 


A No one. 
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Just you and Mr. Kelly? 


That is correct. rt 
Did anyone show oo aecerion leave previously? 
Not to my knowledge. 

Q Are you in doubt about it? 


A Well, of course, this has been over two years ago. 


. 
. 


I don't know whether I went directly home or whether Mr. 

Kelly went somewhere;I just don't recall:we concluded our bus- 
iness there at the old Stein which took perhaps 20 minutes and 
then we sat there and socially had a beer or two. 

Q ‘Was payment. for this stock overdue when you had ais 
meeting with Mr. Kelly? 

A This meeting with Mr. Kelly I believe was on 
September 9. The stock was purchased on Septémber 2, four 
days is the ordinary payment. 

A stock purchase does not come up for extension 
until the eovanthabes ness day so at this particular time I 
would not say that payment was overdue. 

a As far as a customer was concerned it was overdue 


as to the customer though was it not? 


Well, a customer has ordinarily four days to pay for 


Four business days. 


Was anything done on the fourth day by -you or’ by 
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75 Francis I. Du Pont to effect collection of the amount due for 


. 


the stock? 
A Well, I believe that I perhaps had some conver=_ 
sations with Mr. Kelly who indicated that he was coming into 


, 
town in very short order. 


Q Were you concerned that he would not get here in Sa 


to pay for the stock? 
A Not particularly. I thought he = acting in good 
faith at the time.” . 

Q. Were you nervous and worried as the time approaching 
between the time when you talked to Mr. Kelly and the) tims you 
met Mr. Kelly as time wore on, and you still had not Deen 
paid? 

A Not Setanta Stock is Rosi neceasneiae, paid for 
the same day & is purchased. | 

Q Did you know, when you sat down with Mr. Kelly and 
received these checks from him that the checks were no good? 

A At that time, I was of the impression the checks mex 
good. | 

Q Were you of thelimpression that at that moment Mr. 
Kelly had sufficient funds in the bank or were you of the in- 
pression that he would ultimately have sufficient funds in the 


bank to cover these checks? 
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A. I aidn't know what the condition of his bank 
account a other than he indicatea@ he was solvent at that 
time. 

0. Well, did he indicate to you that his bank account 
was solvent? 

A I don't remember discussing any details of his bank 
account. I didn't ask to see a deposit slip or anything of 
that nature if that is your guestion. 

Q Did you ever tell Mr. Harding that you knew that 
Mr. Kelly's checks would bounce? 

A I never told Mr. Harding that I knew that this 
check was going to bounce. I didn't know it was going to 
be returned until three or four weeks later. | 

Q If Mr. Harding testified that he said that you said 
you knew the check was going to bounce would he be correct 


or incorrect? 


A Well, there was a risk involved perhaps. 


ro What do you mean by a risk? 

A. Any check. Many people write bad checks. 

a Were you aware of this risk when you confronted 
Mr. Kelly on the evening of the 9th of September? 2 


A | Iwas of the impression that at this particular time 


he was solvent, whereas before he was not. 
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Q So, there was no risk then on the 9th of 


September, is that what you are saying? 

A. There is risk in crossing the street. You might be ' 
hit by a car. I don't mean to be facetious, but, in my 
opinion there wasn't any undue risk at this time. 

And, of course, that is opinion. 

Q. Why did you want a check from Kelly and a ‘check from 
Harding to complete this transaction? 

A I don't understand your puesto 

Q Why couldn't you have gotten Kelly to give you a 


check payable to Francis I. Du Pont? 


A. ©The person who is the owner of the account is the one 


who has to deposit the check. You cannot deposit 
someone else's check in aracasanen He has to draw it on 
his own bank. 

Q Are you telling us that Francis I. Du Pont rejects 
the checks of persons who are not necessarily the registered 

A 
purchasers of the stock or the transaction involved? 

A I am telling you this: that you cannot go up to 
Francis I. Du Pont or any other brokerage firm and make a 
deposit into just anybody's account you so choose. 

Q Couldn't you buy Bock from Francis I. Du Pont. 


and Company and I pay Francis I. Du Pont for the stock you 


purchased in your own name? 


108 


In my own name. Could you purchase stock? 
: a 


“No, sir. Couldn't I pay for stock that you cae | 


A. I could purchase it and receive reimbursement 
from you if that is your question. 

Q Are you telling me and telling the court and jury 
in this case if you purchased and ordered -- the sale -- or 
ordered the purchase of stock from Francis I. Du Pont -- are 
you saying that I could not pay francis z. Du Pont for your 
purchase? 

A They would not accept your check directly for payment 
of this stock,  Thatis what I am telling you. 


THE COURT: Could you have bought the stock for 
“Me. Kelly at that time in your name and then taken his 
check? 

THE WITNESS: If I had happened to have had an 
account open at that particular time I could have purchased 
it in my own account. 

THE COURT: What does it take to open an account = 
Du Pont? 

THE WITNESS: There are perhaps six or seven 
necessary items. You need an individual's name, address, 
his place of employment; it is moaeencis to know whether or 


“not he is a citizen of the United States, and a bank Sonate 


and social security number, and the signature of the manager. 
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THE COURT: In other words, a person walking down =“ 


street past the Du Pont office happens to look in at the 
board and says I think I would like to buy a hundred 
American Tel&Tel. He ‘couldn't go in and buy a hundred shares 


of American Tel&Tel that day, and pay cash for it? 


THE WITNESS: The normal thing to do would be to 


open an account in his name. 

THE COURT: I am not talking about the normal 
thing. A man walks down the street and takes a look at the 
board in the window chere at Francis I. Du Pont; he ae 


I'd like to puy-a hundred shares of AT&T. I think I will go 


in. He walks in from the ahaa. He walks up to you. You 
are the registered representative. He gives his mame aaa 
the currency. Wouldn't you sell him a hundred. shares of : 
AT&T? ; 

THE WITNESS: I would immediately open an account 
and put the order through immediately, but you can't buy | 
stock without an account. : 

THE COURT: Well, theidea is it wouldn't take very 
long to open an account if that man gave -- came in with, 
the cash? 

THE WITNESS: Right. The signature card involved -- 

THE ‘COURT: You waidn't need any proof of American 


citizenship? 
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THE WITNESS: Proof of American Citizenship is 
usually taken at face value. There is a Stock Exchange rule, 
I believe it is Rule 345, which concerns —~ it is called 
-- quote -- “Know Your Customer Rule", and under this rule you 
are not permitted to deal with people who you have no knowledg¢ 
whatsoever of. By that I mean it is a broker's functian to 
look after the best interests of his clients and make suitable 
recommendations. American Telegraph and Telephone might be 
fine for one customer whereas volatile, or highly volatile 
stock such as Xerox or ITEK would be suitable for one person 
put would be completely negligent if bought for some Sores 
cusomer. 

THE COURT: But you are still not going to turn down 
-- what is AT&T? $56? 

THE WITNESS: That is probably right. 

THE COURT: If anybody comes in with $5600 in 


currency and says I want to buy a hundred shares of American 


Tel. & Tel., you are going to be acquainted with that man 


right then, aren't you? 

THE WITNESS: In pan egeane course of business, an 
account would be opened immediately and the transaction put 
through in approximately 10 paeieeer 

THE COURT: It certainly would. Now, why didn't you 


open an account for Mr. Kelly? 
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THE WITNESS: One thing I dia not have a signature card 
for him. 
COURT: Well, you didn't have the signature 
card from man who came in with a $5600 either did you? 
WITNESS: I would get one from him. 
COURT: Couldn't you get one from Mr. Kelly? 
WITNESS: He was in New York when he called me. 
COURT: At the Old Stein he wasright there. 
WITNESS: That was one week after. That was on 


September The stock purchase took plaee on September 2. 


THE COURT: When did you find out he first wanted 


to buy some stock? You were talking over a telephone or 
he was. And you listened in. He was talking to rr 
Harding, wasn't he? 

THE WITNESS: Right. 

THE COURT: You could have gotten a signature card 
that day. 

THE WITNESS: I had solicited him for a Rearerage 
account for probably a period of approximately three or four 
months. 

THE COURT: Oh, he didn't want to open an account? 

THE WITNESS: He indicated he was interested in 
speculation and at Du Pont I dealt very heavily in 


speculation, namely, commodities, and on various occasions, 
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82 I had hoped to have him open an account, but he never did. 
MR. Dolan. 
BY MR. DOLAN: 
ie Did you ever ask aim to open an account? You say 
you hoped he would open an account. Did you ever ask him to 


open one? 

A I solicited an eae from him. yes, but I was 
never successful in opening one. 

Q With resbect to what His Honor has asked you about 
the mechanics for opening an Moora in a hurry, with the | 


person with the $5600 available to buy a hundred shares of AT& 


isn't it a fact that one can even open up an account on the. 


teleohone? 
a There are certain firms who will permit an account 
to be opened by telephone. Every account has to be approved 
by a manager or a partner of the firm the same day it is 
opened, but there are normal risks involved in opening new. 
accounts. You can call the Bercast. brokerage firm nere in 
city and tell them you would like to buy three thousand 
dollars worth of American Telephone and they will be quite 
willing and anxious to accept the business. Most of these 


accounts that are opened by telephone are not problem 


accounts and if a broker waited until he got the customer 


sitting at his desk and sign various. forms and perhaps even 
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83 have them notarized he would probably open only 20 ex cent 


as many accounts as he does. 

Q Now, you stated that you were present when the 
defendant Kelly had a telephone conversation with Mr. Harding 
with respect to Kelly's obtaining permission from Harding 
to use Harding's account for the purchase of this Atlas 
coc is that correct? 

Yes. 
and you Say that Mr. Harding gave his permission. 
si know Mr.. Harding gave his permission? 

A Because I talked to hr. Harding over the 
telephone that same particular day. 


Q At the same conversation? 


A Before he hung up. I did talk to Mr. Harding, yes, 


and I talked to Mr. Harding before the trade was entered. 

Q If Mr. Harding testified that he never gave abrece 
permission to Kelly to open, to use Harding's account, at 
Francis I. Du Pont and Company, would that be corrector in- 
correct? 

A. When I received the order from Mr. Kelly by telephong 
from New York, I called Mr. Farding immediately and told hin 
that I did have an order to enter, and that it was Kelly's 


‘order and that.unless he objected I was going to go ahead and 


place the order, which is what I did. 


THE COURT: Tf don't think that is responsive to your 
question, is it? Want to put the question to nin again? 
MR. DOLAN: 

2. My question, Yr. Connor, is if tr. sarding testified 
that he never directly gave permission to ©. Kelly, that is 
a communication of permission to ue. Kelly to use his account 
for a purchase such 4s tne one described, would that testimony 
be correct? 

B. Well, I don't know what Mr. Harding said. I wasn't 


present. 


Q I just quoted to you in essense what Mr. Harding . 


has said. 
C 


THE COURT: Let him answer. He just said 


know waat ic. Harding said, is mae vour testimony? 
THE WITNESS: Right. 
BY MR. DOLAN: 

Q Mr. Harding testified ne never directly gave Me 
Kelly permission to use his account for the purchase of the 
Atlas stock. ‘if. Harding further testified he gave you 
permission to do it. You have testified here today, sir,.tnay 


you were nresent at the time wnen Mr. Harding-gave Mr. Kelly 


permission to use the account. Now, is *x. Harding's testimory 


Dolan. Tf think actually the 
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"eS testimony of the witness was this -- that he was with the 
r defendant when the defendant had a callepnone conversation with: 
ur. Harding at which time Mr. Harding is supposed to have given 
permission to the defendant to use the Harding account. Were 
you listening on the phone? Did you hear the words between 
the two? : 3 ets j are 

THE WIENESS: Mo. 

THE COURT: So, ee you know then-is what the de- 
fendant told you? 

THE WITNESS : Is wnat I know as a result of having 
the phone handed to me after he completed his conversation and 
then what Mr. Kelly to1d me later. I heard one side of the 
one t 


THE COURT: So what you. know of your own. knowledge - 


from hearing it was that Mr. Harding told you over the seleenehe 


that the defendant, Kelly, could use the Harding account, ‘is 


that right? 


THE WITNESS: Mr. Harding did grant permission to “ae 


the account used, 


THE COURT: Mr. Connor, I am asking you what you 


heard over the phone when Mr. Harding was on the phone. fir. 


Harding told you in your hearing and addressing you, ‘said the 


defendant Kelly may use my account, is that right? 
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In essense I believe that is correct. 


n't -hear what Mr. Harding 


No, I didn't. 


THE COURT: AL1 right. 


About 10 minutes. - 


We are going to take a recess. 


Eear in mind the admonition. 


(Whereupon, a short recess was taken.) 
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FURTHER DIRECT EXAMINATION 


BENCH CONFERENCE: 


MR. BURNETT: Your Honor, may we approach the bench? 


AT THE BENCH: 

MR. BURNETT: Your Honor, in connection with 
eovecnment Exhibit 6 for identification, the witness, 
‘Connor, testified that the original was returned to him by 
his attorney and that in Sheccroters of moving: from 
Washington, D. C., to Philadelphia, the original had Beene 
lost, that he made an effort to look for it. We have Mr. 
Nealon here who is his attorney who would testify that: he did 
in fact give it to Mr. Connor sometime in 1966. 

‘THE COURT: -And never received it back? 
. MR. BURNETT: And never received it back. 

I think in view of Mr. Connor's testimony, I think - 
the absence of the original has heen adequately accounted 
for. I don't think it is necessary to put Mr. Nealon on, 

| but he is here right now and if it is, the Government could 
ns on. 

THE COURT: Yes. Mr. Dolan? 

MR. DOLAN: I have to say this: It is better to 


put him on because there is no testimony that this carbon 


copy or photocopy is a true copy of the original. 
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MR. BURNETT: Mr. Connor said it was, and that was 


his endorsement on the back of it. 


HE COURT: What is that number? 


MR. BURNETT: 6 for identification. 

THE COURT: I have here: Witness last saw the 
original, (reading. his notes) of Government 6 for 
identification one year ago. From his attorney. Believes he 


had the original when he moved from Washington to Philadéiphia. 


Has made an effort to find the original but he can't find it. 

MR, BURNETT: Right. 

THE COURT: I got the impression he was identifying 
a copy of the original. pokes any question about that? 

MR. BUPNETT: Do you have anything just before you 
read? I thought he specifically did; ‘when I asked him what . 
it was. He said this is a copy of the check. 

THE COURT: I have a shorthand note. G-4 for 


identification.$2205 check. Defendant to witness. I didn’t 


write down that, but I got the impression. Thatis wahy. And 
the next note I have got is about the third check, 


but then I have -- last saw original -- 
You could put him on to straighten that out. 


Let’s put him on for a second and get this in whether 
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er not he can identify this as a copy of the original and then 


put Mr. Nealon on, and let him identify it. No sense letting 
him sit around here if he can identify it. 
(IN OPEN COURT) 
BY MR. BURNETT: 

Q Mr. Connor, I agéin show you what has been marked 
as Government Exhibit 6 for identification. Can you tell us 
whether or not you could identify Government ‘Exhibit 6 for 
identification? 

A Yes. 

Q And will.you tell us exactly whet it is, sir? 

A Ittsa check made out for the amount of $2,205.00. 


To whom, sir? 


Q 
A To myself, Gereld E. Connor. 
Q 


Now, do you recognize that check as being a copy 
of an original that you ever had in your possession? 
A It appears to be, yes. 
You say it appears to be. 
Can you say that it is a copy of the original that 
you had? | 
A To the best of my knowledge, it is. Yes. 
THE COURT: Well, look at both front and back and 
satisfy yourself whether or not it is a copy of the original. 
THE WITNESS: I think so, yes. 


Yes, it is a copy of the original. 
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- MR, BURNETT: Your Honor, that is all I have on 


thet limited point. 
THE COURT: All right. Go ahead with your cross. 
MR. DOLAN: Would Your Honor indulge me a moment? 
THE COURT: Yes. 
CROSS-EXAMINATION 

. BY MR. DOLAN: 

Q Mr. Connor, you have been asked about the copy that 
is Government Exhibit Number 6 for identification, and you hav 
stated that it is eS the best Sf your knowledge the same as th 
original; Selene correct? 

A That is right. 

Q ioe you sure witn respect to all of the markings on 
the back of this check as well? 

A To the best of my knowledge it is an authentic copy. 

Q Have you examined all of these markings? 


Not in detail. 


Q Well, if you haven't examined them in detail, how 


would you know then that this is a true copy of the original? 


A It has my endorsement on the back and for deposit 
only tc account number, and then I enumerate en account which 
is the way I usually deposit my checks. 


Q There are other markings on this copy, are there notd 
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A There is an address, 3726 Connecticut Avenue, North- 


west, which was my address. That 1s correct. It was my. ad- 
Gress st the time. 

Q I am speaking, Mr. Connons specifically, of the 
various stamping which eppesrs to be on this! copy: “Are you 
absolutely certein that all of those stampings were on the 


original? 


A You mean these cancellations of endorsement Seo 


et cetera? S : ee: 
“Q . All of those stampings, yes. 

A Well, there appearsmconbe at least five to Ann 
stampings and I dontt know how many Stampings were on-the 
original. 2 , 3 

Q Do you ion if they are the same scampi. which 
were on the original? 

7 oR I haventt seen the original in probably a year, BO 
I don't know what was stamped on the original, if that answers 
your question. 
“1 Did you ever owe Mr. Kelly any money? ~ 
THE COURT: Wait a minute. This is-only for this 
limited purpose. 
MR. DOLAN: I'm sorry. 


THE COURT: Anything further? 
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MR. DOLAN: Nothing on the check, I'm sorry. 

Witness temporerily excused.) 

THE COURT: Mr. Nealon, teke the stand. 

Ladies and gentlemen, this is a little bit out of 
the ordinary, but Mr. Nealon is a busy lawyer here in town and 
we are going to take him out of order. 

Whereupon, 
JOHN J. NEALON 
was called as a witness by and on behalf of the Government, 


and being first duly sworn, was examined and testified as 


follows: 
DIRECT EXAMINATION 
BY MR.BURNETT: 
Q Sir, would you state your name and occupation? 


A John Nealon, attorney. 
Q And do you have any relationship at all with the 
previous witness, Mr. Gerald Connor? 


A Yes, I represented and still represent Mr. Connor 


in several actions that we have, in which he is a plaintiff. 


Q He is a client of yours? 

A Yes, he is a elient of mine. 

Q I now show you Government Exhibit 6 for identifi- 
cation and ask you that you examine that and take a look at 
it closely. 


(The witness examines the document.) 


BY MR. BURNETT: a5 
Q Can you tell us whether or not you have had occasion 
to see the original of that aoe conee 
A Yes, I had in my possession the rte which was 
handed to me by Mr. Connor some time in 1966. when he firee | 
came to me. .. 
Q How long was the original in your possession? 
A I would sey about two months. 
Q And while it was in your possession, did you have 
occasion to eens it? 
A Well, I examined it as you would examine any chéck. 
I didn't "examine it mierosccr scene ve a 
Q From thet examination, does Government Exhibit 6 for 
identification, bear a resemblance or does it appear to be a 
photocopy of it? 
“A , It appears to be a.photocopy of it. I heard Mr. 
Dolan's question on the back of Sti 
THE COURT: Don't answer Mr. Dolants question. He 
will ask you questions. 5 ae 


THE WITNESS: It appears to be it, Your Honor. 


BY MR. BURNET?: 


Q When did you last see the original of the check -- 


the original itself? 
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A Well, the original wes handed over by me personally 


to the grand jury or someone in the grand jury. Then Sergeant 
Magruder from the Metropolitan Police delivered the original 
beck to me. 
Q Was this some time in '66? 
A Sime time in '66. 
And then Mr. ar. Gordon Forrester, had a deposition 
of Mr. Conner here . 
Q Dontt go ‘into details. 
When did you last see the original? 
Itd say late in 1966, to the best of my recollectiony. 
Q What happened to it at that time? 
A Well, Mr. Connor and I discussed it and I gave it 
to him. He had moved up to Philadelphia in the meantime and 
in discussing it with him he says he can't find it now and I 
searched my files. 
THE COURT: I think Mr. Nealon, what the question 
4s, what did you do? Did you give it to Mr. Connor? 
THE WITNESS: Yes, Your Honor. 
‘THE COURT: Youtve never seen it since? 


THE WITNESS: No, I haven't. 


MR. BURNETT: I have no further questions. 


THE COURT: Mr. Dolan. 


x 
‘ 


125 
CROSS-EXAMINATION 


BY MR. DOLAN: 

Q What was the occasion of the check coming into your 
hends, Mr . Nealon? 

A There was some grand jury investigation going on 
and Mr. Connor had come to me on another matter involving 
another government agency, and -- 

Q : Did the check about which you have been examined -- 
the original of that check wes an alleged bad check of the 
Gefendant Kelly; is that correct? 

Yes, Mr. Dolan. 


Now, and Mr. Connor turned this check over to you, 


Yes. - 
Did he tell you anything with respect to the check 


at the time he turned it over? 


MR. BURNETT: Objection, Your Honor. I think it 


is going beyond the scope. 

THE COURT: This witness has a limited: scope here. 
It is a lost document we are trying to find. I understand 
the testimony of Mr. Nealon is he had it as counsel for Mr. 
Connor and simetime in 1966 he gave it back to Mr. Connor: At 


that time Mr. Connor was then living in Philadelphia. Within 
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127 that limited scope -- an identification. 
MR. DOLAN: Your Honor, in the interest of excusing 
Mr. Nealon, I do have some questions which I would like -- 
THE COURT: In your case you mean? 


MR. DOLAN: Yes, sir. 


THE COURT: Well, we will bring him back in your 


Mr. Nealon, we have to see you again. Do you want 
to go into this at this time? . 
MR. DOLAN: No. 
THE COURT: we will Ane another time. 
5 MR. DOLAN: May it please be supdject to Sonate 
THE COURT: If you need him you will, get in touch # 


with him. 


THE WITNESS: I have a sentencing before Judge =A : 


MR. BURNETT: May we approach the Bench, Your Honor? 
127-4 BENCH CONFERENCE:’ 
MR. BURNETT: your EOnoeE IT submit that Government 
Exhibit 6 -- 
THE COURT: Why don’t you offer it? 
MR. BURNETT: The Government at eneeutens will offer 


Government 5-B. 


HE COURT: The best evidence in lieu of the lost 


« 
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MR. BURNETT: The Goverment will offer 5-B, the 
September 9 check to Herman Harding, and the Government will: 
also offer Government Exhibit 6 for identification. 
THE COURT: You don't object? 
MR. DOLAN: No. 


THE COURT: All right. It will be received.. What 


MR. BURNETT: The Government will offer Exhibit 6. 

MR. DOLAN: Mr. Nealon I, think has established a. 
I won't object to that. 

THE COURT: Govennent 6 is in evidence. 


THE COURT: All right. Government 5B is in. 


evidence and Government 6 is in evidence. We will go back to 


the original order. 


(END BENCH CONFERENCE) 
(OPEN COURT continues) 


Whereupon, 
GERALD CONNOR 
on benalf of the Government, 
ving been previously duly sworn, was examined and 
testified as follows: 
CROSS-EXAMINATION (Continued) 
BY MR. DOLAN: 

Q Mr. Connor, just before we suspended with your 
testimony, I started a question: Did you ever owe Mr. Kelly 
any money during the course of your relationship with hin 
during the year 1965? 

£ I was never substantially indebted to him. By that, 
I never owed more than five dollars or a Collar at any given 
time. I never owed any debts to him, no. 

@ Did you ever deal with him or he with you with 
respect to a loss of a mutual friend of his and yours! 

A I dontt understend. 

THE COURT: Just @ moment. A finencisl loss? 


MR. DOLAN: Yes, Your Honor, as a result of stock 


You'd better come to the Bench. 


BENCH CONFERENCE 


THE COURT: What are we going into? Will you make 


a proffer? 
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MR. DOLAN: Yes, Your Honor. 


I wanted to show that actually, instead of Kelly 
owing this man money that my information is that the reverse 
is true, that in the course of their dealings together Mr. 
Kelly tried to makelgood a substantial loss incurred by = 
mutual friend of Connor's, and Kelly's, and a enecomecior 
Connor's family, this Father Brightfellow, and it my under- 
standing that COMneE unauthorizedly went into'a comnodities 
investment consideration which caused a $15,000.00 loss, which 
in ny information and evidence would be that Kelly made = 


and tried to get Connor” to make good on this loss, and 


actually, Connor was aware that the money was outstanding 


in Kelly's favor against him. 

THE COURT: How would that be in Kelly's favor against 
him? In other words, what Connor did for this Priest is that 
_he took the Priest's money that went into the market and he 
played the commodities market. Is-that it? Resulting ina 


$15,000.00 loss? 
: MR. DOLAN: Yes. 


THE COURT: What happened, transposing Kelly into 
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the Priest’s moes? What happened? 


MR. DOLAN: Well, my evidence again for the basis of 
this cross examination would be that Kelly made the 
Priest's loss good and took — 
TEE COURT: What did he do? Pay the Priest's 
DOLAN: Yes. 
COURT: Just a good samaritan, isn't it? 
DOLAN: Just to the extent Coane activity 


was unauthorized. I don't mean he stole the money but he went 


into an investment situation which was unauthorized by the 


dealings previously. 

THE COURT: We are not going to try the case of 
Brightfellow versus Connor. Tf think the mest that could be 
said is he was a good canseiven, and it is too bad. TI 
think that is the essence of it. 

MR. DOLAN: I will withdraw the question. 


THE COURT: All right. 


- (IN OPEN COURT: ) 
BY MR. DOLAN: 

Q Mr. Connor, the two checks whicn are the subject 
of this indictment, namely the $3,000 check payable to Mr. 
Harding and the $2,800, or $2,205 check payable to woursents 
were they delivered to you at the same session between you 
and Kelly? 

A To the best of my knowledge, yes. 

Q Did you have any suggestions to make to Mr. Kelly 
with respect to the dating of these checks? . 

A I had no suggestions, no. 

Q Was there any discussion about the dating of these 
checks? | 

A This is, of course, seas two and a half years ago. 
I don?t recall aareaie of tais neture. 

Q Do you remember thet there was a disparity in the 
dates of the two checks? 

I am pencenewron Government's Exhibit 6 in evidence. 

That is the Ghose icovanier 2 coor of the check, payable to 
yourself, in the sum of $2,205, dated -- what date? | 


A Dated September 4. 


ra) ” and check -- rather Government's Exhibit No. 5-B in 
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in evidence, the copy of the check to Mr. Harding, and ask 
you whet date is on that check? 

A IT is dated September 9. 

Q As far as you know, was there any reason why there 
was a difference in these dates? 

A I dontt know of any reason why he would do it. unless 
one of the chees was perhaps post-dated. 

Q When did this conference between Kelly and you take 


place? 


B Approximately a week after the trade took place. 


dontt have the exact date. 
Q Do you have the exact date of the trade? 
A From 211 the correspondence and records thet I have, 
believe the exact date of the trade was September 2. 
THE COURT: When you say trade, you mean that is 
the purchase on behalf of Mr. xelly? 
THE WITNESS: The purchase of the stock. 
THE COURT: All right. But then the week after 


that, this meeting between you and Mr. Kelly at the Old Stein? 


THE WITNESS: Right. 


BY MR. DOLAN: 
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Q * Could the date have been prior to the date September 


9 when you had the meeting with Kelly? 
A - You mean, is it possible that the check dated 
September 9 was post-dated? | 
Q Yes. 
A This is a possibility. I might add, he -- 
Did you see Kelly write out these checks? 
Pardon? . 


Q Did you see Kelly write out these checks? 


A Yes I did, and I might add, as I mentioned perhaps 


a half an Nour ago, normal payment for stock is on-the fourth 
‘pusiness day after the trading. There is a nace period of 
an additional three days and at this time if the money is not : 
in for stock, the firm has to go to the New York Stock Exchang 
for an extension period, which usuaily is granted automaticall 
on the first time, and in the case of this transaction, there 
were two extensions granted on the RE of the Atlas 
American, to my memory. 

Q Do you know for a fact then that one of these 
checks was post-dated? 

A My obvious conclusion 1s that one is either post- 
dated or the other is pre-deted and I don't know which. 


Q You say you saw Mr. Kelly write these checks out; 


is that correct? 


A I was sitting in the booth while he wrote them out, 


yes. 


Q Do you know whether or not you saw him make these 


markings in the upper corner of the checks? 


A I didntt notice those markings. They did not 


come to my attention until today. 

Q And it 1s your testimony that there was no discussioy 
about the post-dating or pre-dating of any checks; is that q 
correct? | 

A , I am not saying that 4s correct, but I don't. recall 4 
getting into any discussion regarding post-dating or pre-dating. 
We may have discussed when payment had to be made, which would 
have been the 7th business day after the 2nd of September, and 
then at that time an extension would have to be requested. 

MR. DOLAN: No further questions, Your Honor. 
THE COURT: Have you got anything psec 
MR. BURNETT : If Your Honor will indulge me just 
one second, I think I may have one or two questions. 
REDIRECT EXAMINATION ; 
BY MR. MR. BURNETT: 


Q With reference to this telephone conversation back 
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in August of 1965, you said you heard Mr. Kelly talking to 


someone on the phone; is that correct? 

h That is correct. 

Q Now were you in the room while the entire neers 
sation was in progress? 

A He was in the room and was able to hear one half 
of the conversation, Mr. Coles! half of the conversation. 

Q Do you re¢all the statements made a Mr. Kelly at 
that time? 

A In essence he indicated an interest in placing the 
trade in Mr. Harding's account. 

Q Was there any statement about serding money to Mr. 
Harding? 

A At this time I don't recall what arrangements mane 
: made for payment, if any were made. 

Q And you say that same time during that same conver- 
Sation you subsequently took the receiver from Mr. Kelly and 
talked to Mr. Harding yourself; is that correct? 


Yes, I did talk to Mr. Harding. 


Do you recall what Mr. Harding said to you at that 


He did not voice any objection to placing the trade. 


Do you recall his statement? 


136 
A I don't recall the exact words he used but at this 


particular point he expressed a willingness to let the trede 
go through at some future date. 

Q Did he indicate any concerr about dividends or tax ~ 
problems? : 

A When yu sey dividends, your speculative low-priced 
stock such as this do not pay dividends and as far as tax 
problems, I don't know what taxes would be involved. 

THE COURT: Mr. Connor, it isn't what you think. 
The question put to you py the Assistant United States attorney: 
is this: When you were on the telephone talking to Mr. Hard- 
ing, aid he 4ndicate to you any concern on his part about, one, 
dividends, two, texes? 

THE WITNESS: Not to my recollection. 

THE COURT: All right. 

BY MR. BURNETT: 

Q At any time between that date and September el, or 
at the time he gave you the $3,000 check, did he ever meee 
a concern to you about dividends or taxes? 

A Well, for a period of two weeks he was out of town. 


He was in, I believe, Halifex, Virginia, and -- 


MR. DOLAN: Your Honor, I again object. He is 


not being responsive. . — 
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THE COURT: Yes. What you know is the only thing 


you can testify, Mr. Connor. 
BY MR. BURNETT: 

Q Did he ever make any statement to you between that 
date and September 21, sir, about dividends or tax problems 
to your recollection? 

A I never recall any dividend on tax problem dis- 
cussion at all. ~ , 

Q Now sir, in October of 1965, did you ever have any 
conversation with Mr. Harding then after you had received some 
information about the checks? - 


A Yes. 


Q And at that time did you indicate anything to Mr. 


Harding about the checks bouncing? 
THE COURT: Are you talking about Mr. Harding now? 
MR. BURNETT: Yes, Your Honor. 
I will withdraw the question, Your Honore 
THE COURT: You don't want it answered now? 
MR. BURNETT: Well, the Government will pursue 
the question if Mr. Dolan has no objection. 
THE COURT: Apparently Mr. Dolén has no objection. 
‘I was wondering if he would object. 
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MR. DOLAN: No, Your Honor. I-don't think I will 


object. 
THE COURT: All right. Go ahead end answer the 
question. What did Mr. Harding say to you in October 65 
when you both learned of the checks bouncing? That is the 
essence of it. 
MR. BURNETT: The essence is what did Mr. Connor 
say to Mr. Harding. 
THE WITNESS: Mr. Harding came to my apartment. 
was quite disturbed and upset., 
MR. DOLAN: I object. to this again as not being 
responsive. 
BY MR. BURNETT: 
Q What did you say, sir, not what Mr. Harding's 
reaction was. = 
& I told him I would try to get Mr. Kelly to meke 
good the check. Icalled him several times. . 
Q Now, do you recall making a statement to Mr. Harding 
at that time about knowing the checks would bounce? 
A I dontt recall any statement of this sort, no. 
MR. BURNETT: I have no further questions on re- 
direct, Your Honor. 


THE COURT: Do you have anything, Mr. Dolan? 
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MR. DOLAN: I have no, further questions. 


THE COURT: I have a couple. 

BY THE COURT: 

Mr. Connor, tet me get this clear. 

On September 2, 1965, the ‘defendant, “acting through 
the account of Mr. Harding, purchased these shares of -- what 
4s it? The Atlas American 011? 3 

A Atlas American Oil. 
Q All right. 
Did neiparchase them through you? 


In other words, were you the broker, or the egtsterel 


representative to -- 


A I was the registered representative who placed the 


order at the brokerage firm, yes. 


Q You did that on behalf of whom, the defendant Mr. 


I did it at the request of Mr. Kelly. 
Through the Harding account? 
Through the Harding account. 


Now, at that time, Mr. Harding was out of town, was 


No, he-was not yet put of town. 


Did you discuss with him that day the matter. of 


the stock? 
told Mr. Harding that same Cay thet Mr. Kelly: was 
expected in town in very short order and that he would make 
payment within several days. This was my -- this is what I 
was lead to believe by Mr. Kelly. 
Q Mr. Kelly would make payment to whom? 


A Supposedly to Mr. Harding. 


Q In other words, what you conveyed to Mr. Harding 


was it was your understanding that Mr. Kelly would make payment 
to Mr. Harding for the necessary amount of money; is that 
correct? 
b That is correct. 
Q on September 9, I believe you testified, you and 
wr. Harding met et the Old Stein Grill, at which time you re- 
ceived these two checks known here as Defendant's 5-B and 
Defendant's 6. Why were you handed the Deferdant's 5-B and 
Defendant's 6 as we have it renee 
In other words, the $3,000 check. What were you 
doing with that check? 
MR. BURNETT: Government's Exhibit 5. I think you 
said Defendent’s Exhibit 5. . 
THE COURT: Excuse me. I meant to s3y Covernmentts. 


BY THE COURT: 


Why? 


Mr. Herding went on vacation just 
s took place, was no longer in town. 


Q Well, why didn't Mr. -- why did you then heve the 


$3,000 check? It wasn't made out to you? 


Q Why did you have it? Why wes it given to you? 

A It wosn'f acceptable for Geposit in the operas 
account and I was to fers it over to Mr. Harding aon Bos re- 
turn: to Washington. - 

Q You vee doing this on penalt of Mr. Kelly; ts 
that right? Wes Mr. Kelly going to remain in town? yhy 
didn't he turn the check over? : 

He was just in town for a day or so. 

You were then delivering the $3,C00 check on behalf? 
Melly to Mr. Harding upon his return? 

That is correct. 

That is why you had it in your possession? 

That is why I had it in my possession. 

When you turned it over to Mr. Harding? 


Yes. 


The ‘amount which was owed the brokerage house | 
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Still unpaid, was that right? 

A Iturned it over to Mr. Harding on perhaps the 
18th or the 20th of September. Actually, as I mentioned 
earlier, I went to lunch with Mr. Harding that day, I gave 
him Mr. Kellyts check, and he, in turn, issued his own check 
peyeole to Francis I. DuPont that same day. 

Q And to whom did he give Euan check of his own? 

A Who did Mr. Kelly give it to? | 

. 

A > Kelly gave it to me. 

you deposited it? 
I naturally gave it to the cashier. 
COURT: Anything further? 
FURTHER REDIRECT EXAMINATION 
BY MR. BURNETT: 

Q You say Mr. Kelly gave you the check and you gave 
4t to the cashier, or Mr. Harding gave you the check and you 
gave it to the cashier? 


A I think we better start over there on that. 


fa} Will you explain that again, sir? I was a little 


bit confused. 


A If you want me to go through the whole thing -- 
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Q -No, just on September 21, you gave Mr. Harding 2 


check, is that right? 
THE COURT: September 18 he said. 
THE WITNESS: I gave Mr. Harding a check payable 
on a Miami bank of which he was the ,payee. He ceposited that 
in his account in a Washington bank and then wrote a check to 
Francis I. DuPont and Company. 
Q And the check that Mr. Harding eave to you you gave 
to a cashier of your company? 
A That is right. i 


MR. BURNETT: I have no further questions, Your 


FURTHER CROSS-EXAMINATION 
BY MR. DOLAN: | 
Q Did you eeaietn this to Mr. Harding, the need for 
his check rather than using Kellyts check to pay for the transy 


action? 


A I explained to Mr. Harding that what we call a 


third party check is not acceptable for deposit in a brokerage 
account and that tnis is why his check would be acaeae And 
I believe at that time he understood the reason why. 

CG . Could part of the purpose of this rather strange 


transaction be to keep Francis I. DuPont from knowing who 
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142 really was purchasing the stock? 
A Phat was not my intention. 
Q Were you aware that that may have been one of the 
reasons? 
A It did not ater into my mind. 
Q Did Mr. Harding ask you why it was being done,- or 
did you just volunteer and tell him why it was to be done this 
way? . 
&°~ Why what was being done? 
Q That he wes to pay Francis DuPont and Kelly was to 
reimburse nim? 


A I told him it was being done because -- 


Q No, sir. My question was: Did he ask you why,. or 


aid you volunteer to tell him why? 
A I am not sure which, but it was discussed at lunch 
that particular day. ' 
Q Did he tell you that his account was rather low at 
the time? 
-A I did not know whet his balance was. I would expect 
his average balance would not run much over $100-at any given 


time. 


Q Did you have that suspicion at that time? 


* About Mr. Harding? 
About the approximate average balance? 

A. I knew that Mr. Harding never did carry a large 
balance in his checking account, yes. 

Q -Well, can you explain then how a check to a ‘Local 
organization, namely, Francis I. DuPont, in the sum of $2800 
and some dollars could be expected to be good if you took it 
from Mr. Harding and paidit to Francis I. DuPont? 

A : It was drawn on funds deposited on this Miami bank 
with Mr. Kelly issued. ; 

Q Well, you are conversant with the field of deposits 

Nene collections, are you not, Mr. Conon 

A Hopefully, to some extent. I am not a lawyer. 

Q You would hope that 1f you or some other individual 
deposited a check on a Miami bank and you deposited it in‘a 
Washington bank you couldn't be expected to draw a valid 


check that same day against that deposit, aren't you aware 


>» of that? 


A I believe ordinarily the clearing bank between the 


various Federal Reserve Districts are overnight and most of 
these checks are flown back and forth by air mail. 


Q And you believe it would only take a day to clear 


a Miami check? 
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A I know a bank sometimes frequently will not wish to 


honor 2 check until it has been on deposit for sometimes as 
long as ten days, but checks do clear faster than that. 
Q You had an idea this enece would clear in two days, 
4s that what your testimony is? ; ; | 
A My testimony is that at the time I aid not Eaaaticee 
how long it would take for that check to clear. 
MR. DOLAN:. I have no further questions. 
THE COURT: Anything further, Mr. Burnett? 
MR. BURNETT: I have no other questions. 
THE COURT: Is this witness excused permanently? 


MR. DOLAN: I would not like to see him excused 
permanently. . > 
THE CCURT: Will counsel come to the bench? 
BENCH CONFERENCE: 
THE COURT: Is he from Philadelphia? 


MR. BURNETT: He has a suitcase here. He was planning. 


to leave tonight. He is under supoena.. 


MR, DOLAN: Your Eonor, if I could have a minute. © 
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{THE COURT: Do you have another witness? 
MR. BURNETT: Not at this point. I would like 
to have overnight to think about it. But I think this is 
the Government's case. : 


THE COURT: We will recess. We will let the Jury 


go out and you can talk about what you want to do about the . 


\ 
witness. 
IN OPEN courT: 

Ladies ana gentlemen of the Jury, we are going to 
recess until 10 o'clock tomorrow morning. Remember the . 
admonition. You are not to speak to anyone about this case; 
let no one speak to you about the case, do not even speak 
among yourselves about the case; do not read about it in the 
newspapers, Or listen to it on radio or television or any - 


media that may carry it. 


Return here tomorrow morning at 10 o'clock 


(Whereupon, at 4:15 P. M., the Jury left the courtroom, for 
overnight recess, to reconvene at 10 o'clock A. M., Friday, 
February 16, 1968.) - 
AT THE BENCH: 
THE COURT: I understand Mr. Connor lives in 


Philadelphia. I also understand the representation just 
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made by the Assistant U. S. Attorney that he has his luggage 


here in the courthouse and wants to go home. 

You think you want hin? 

MR. DOLAN: No, Your Fonor. I have had an 
opportunity to confer with my client and I am satisfied 

- nothing further need be asked of him. He may be Anarene. 

THE COURT: While I an still at the bench. While 
we have been out here, my law clerk is inside working. I 
call your attention both of you to Section 22, 102 of the 
District of Columbia Code defining anything of value. You 
want to read it? 

{Counsel reading law book) 

THE COURT: You were worrying about what anything of 
value meant and it has been defined in the Code all the 
time. Mr. Zimmerman. That is it, gentlemen; it is the 


definition that controls here. I think our search in that 


ether aspect is ended. 


10 o'clock tomorrow morning.- Tell Mr. Connor 


he is free to go. ; 

MR. BURNETT: I think that is the Government's 
ease, Your Honor, but I will reflect on it overnight and 
be xeacy to announce on it formally tomorrow morning. . 
(whereupon, at 4:15 P. m., the above-entitled matter was. 


recessed, to reconvene at 10:00 A. M., Friday, the following, 


day, February 16, 1968. 
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10:00 A. M., Friday, February 16, 1968 


* * 


MR. BURNETT: Yorr Honor, at this time the Government 
the record will move into evidence Government's 1-A and 
2-A for identification. This is the original of the ledger 
sheet of the Second National Bank of North Miami and the 
signature card. 2 i 
THE COURT: ‘ 1-A? 
BURNETT: And ‘2a ° 
COURT: Are those the original? 
BURNETT: Those are the originals of rosekeno 
documents. , 
“COURT: - Do you have the photocopies? 
. MR. BURNETT: The photocopies are not as compieter 
The Government would prefer to have the originals. i 


THE COURT: 1-A isthe ledger; 2-A is what? 


MR. BURNETT: 1-A is the signature card and 2-A 


is the ledger sheet. 
THE COURT: Mr. Dolan. You have heard? ~ 
MR. DOLAN: No objection. | 
THE COURT: All right. In evidence. 
ewhecennon Exhibits 1-A and 2-A were 
received into evidence as Government's 


Exhibits No. 1-A and 2-A.) 
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MR. £URNETT: Your Honor, the records indicate 


that all the other Government exhibits are in evidence at 
this time. ‘he Government then would formally rest. 
Thire might be something to take up outside the 


presence of the jury, then, when the jury comes in the 


Covernment can formally rest in the presence of the jury. 


{HE COURT: Yes. I want yau to do that. 

MR. BURNETT: For practical purposes, the 
Government will rest and there might be some matters to take 
up. 

THE COURT: You have something to take up? 

MR. BURNETT: One thing. There was 2 question which 
we discussed in chaibers; I think it should be placed on the 
record concerning the clerical error on the third count. 

THE COURT: I think undoubtedly, I would want Mr. 
Dolan to make therove at the proper time to dismiss on the 
grounds there is a variance there. 

MR. BURNETT: I think it should be made a matter of 
record. | 

THE COURT: It will be. 

Is that all? 


MR. BURNETT: That is all I have at this time. 
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THE COURT: Mr. Dolan? 


MR, DOLAN: Yes, Sones Os At this time in 
response to Your Honor's most ‘recent remarks as to the third 
count of the indictment as to both the variance in both the 
date, the date alleged as well as the offense as well as the — 
date on the check, being a different day of the monen from the 
date alleged in the indictment, the defendant meveslitorie 
dismissal on the grounds that the variance is a fatal variance 
and therefore it puts the defendant at a disadvantage to de- 


fend against the variance, and the Court should dismiss the . 


third count of ‘the indictment for that reason. ; 


THE COURT: The original indictment appearing in _ 


the file in this case states on the third count that-on or 
about September 9, 1966, and without reading the rest of 

the charges the defendant with intent todefraud by drawing a 
eheck in which there was insufficient funds -- (skipping 
through the indictment) The. final sentence of the third . 

count, allegations of the third count said, "Following is. 

a photo-copy of said check:" "Check No. 3 in amt. of $2,205.00" 
The. check itself shows on its face because it is attached 

right below it. Here is a check in the same amount as 


alleged in the tird count, $2205.00, the variance being that 
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check shows that it is dated September 4, 1965, while 


allegation is that it was dated Centenner 9, 1966. 

MR. BURNETT: Your Honor, may I -- 

THE COURT: I think actually the allegation is 
that the check was drawn on September 9, 1966, but that, 
that it was dated that date, but that it was drawn, made, 
uttered. 

MR. BURNETT: Right. 

THE COURT: And delivered on September 9. 


MR. BURNETT: On or about September 9. 


THE COURT: Yes. On or about September 9, and since 


the check itsélf showed that it is the date, September 4, 
"4965, the only variance therefore pears ar me would 
be the year, 1965 instead of 1966. And I think that is no 
substantial variance. I think certainly the defendant has 
been put on notice of what he must defend against and certainly 
there can not be any double jeopardy question, so I will deny 
your motion. - 

MR, DOLAN: In addition since the Government has 
now formally rested, I formally move for adjudgment of 


acquittal as to all counts of the indictment, namely, the 


false pretense count, which is Count 1, and the two worthless 
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check counts, namely, the second count of the anagoemens 
‘ which deals with the same check in the first count, the $3,000 
check to Mr. Barding's order, and the third count of the 
indictment, the $2205 check to the order of Mr. Connor. And, 
as to the first count, the reasons for the motion for adjudgment 


of acquittal are these, Your Honor: 


First of all, under the false pretense statute | 


as we have discussed for several days and as the evidence has | 
shown, and under the Gilmore case, if I recall the citation 
correctly, one of the essential elements of a false preteiae 
case is that the defendant must have received something of 
value. 

The evidence shows beyond any doubt at all, Your 
Honor, that there has been no receipt by the defendant of any- 
thing and under choselcircamstancesy I think the proof, I 
submit that the proof to the Government on the question of 
false pretenses and the elements of false pretenses is fatally 
lacking in the essential element of receipt by the defendant 
of value; that the defendant, therefore, is entitled to 
adjudgment of Roenieeatins to that count of the indictment. 

Your Honor, as to the second count -- 

THE COURT: Let's stop for a moment. In other 
words, the thzust of your contention as far as your motion for 


adjudgment of acquittal on the first count is that the defendant 
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252 receivéd nothing of value, is that it? 


* MR. DOLAN: Yes, Your Honor. ghere are other 
reasons, which I was going to dwell on with respect to the same 
legal argument in the second count, which involves the same 
check. 

THE COURT: All right. 

MR. DOLAN: The next reason, Your Honor, is, of 
course, all false pretenses reguire for an essential 
element an affirmative representation of a present or 
past fact upon which A victin relied to his disadvantage. 

Now, Your Honor, the evidence, I can't say that it 
is in equipoise on the subject but the principal evidence as 

“to just when this particular check vesiionued came from the 

witness Connor and as Your Honor may recall the witness 
Connor was very gravely in doubt as to precisely whether one 
check was pre-dated or one check was post-dated and the evidence. 


was such on the subject that, and the computation as nearly 


as humanly possible to find out when these particular checks 


were dated, that is, the day when they were actually executed, 


was that the September 9 check, the check to the order of Mr. 
Rarding was a post-dated check, and could not in fact be 

an affirmative representation of fact on the 4th of September, 
-which’ is on or about the day that these events took place, in 


the --- 
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THE COURT: You mean that is when the transaction 


took place and the sale of the securities tothe defendant? 
MR. DOLAN: Not the transaction, the meeting between-- 
COURT: The meeting at the Old Stein? 

MR. DOLAN: Yes, sir, I think it may reasonably be 
inferred from the evidence, the best evidence available rom 
that witness since no other witness testified that the 
meeting did take place on or about that aate and that 
the witness Connor received his check on the day it was 
eceearene namely, the 4th of September, and that theother 
check, the September 9 check to the order of Mr. Harding 
was a post-dated check which was executed and made- on that 
day and therefore it did not at the moment that it was 
executed and made constitute a representation of a past an 
existing fact, but did refer to a future fact and under : 
the ruling in the I believe it is the Chaplin case, Your Honor, 


it is quite affirmatively stated that any false representation, 


false as it may be as to a future fact, may be the basis ‘for 


a civil action for breach of contract and damages, but 
cannot be the basis upon which a criminal charge of false 
pretenses can be made, and accordingly therefore for these 


two reasons, I submit Your Honor that the first count of the 
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indictment, as to the first count of the indictment, the 
defendant is entitled to adjudgment of acquittal. 

RHE COURT: Well, Mr. Dolan, isn't the crime -- 
if a crime were committed as to the first count, would be 
the date that the complaining witness Harding received the check 
rather than the date that Mr. Connor received it? You 
recall the testimony on that, that Connor said that the 
defendant came to him about buying some speculative stock; 
that Connor at the earlier date in August had been with the 
defendant when the defendant talked over the telephone to 
complaining witness Harding with respect to using the 
Harding account at the brokerage house; that the witness Connor 
@id not hear what Harding said to the defendant because one 
man on each end of the phone, but that anyhow the defendant 


was speaking to Mr. Harding over the phone about using his 


account. After the defendant completed his conversation with 


the defendant, Connor talking with Harding over the phone 
and Harding indicated to Mr. Connor that the defendant might 
wse or acquire this stock through the dormant account of 
Barding in the DuPont brokerage house. At a subsequent time, 


September 4, the deferdant met with Connor at the Old Stein 


Grill, where they spent perhaps an hour and a half or perhaps 


255 two hours during which period or during the early part of 

° each period, two checks were issued by the defendant. One 
a check payable to Connor in the sum of $2205 or whatever it 
was. And the-other check in the sum of $3,000 and some dollars 
was then given to Connorpayable to Harding; at that time 
Farding was out of town on a vacation. 

The defendant didn't live here or at least wasn't 

here. And that thereafter Connor on behalf of the 
defendant delivered the check, $3000 check, to the wilenese 
Harding. Now, on Harding, if there were false pretenses 


worked on Harding, it would lave worked upon him when he 


received the check, not when the defendant mace out the check. 


MR. DOLAN: Your Honor, I see your question and I 
think the answer to it is that I think one must look at the 
moment when the act is committed rather ‘than when an additional 
element or an additional fact may occur, I think if the 
affirmative of Your Honor's comment were to be taken as the 
law, and I am not saying that it is not the law, it would be 
possible for anybody to in a sense trump up a bad check arcs 
in the very least Eee any other person whoever got a baé 
check merely by holding it until the day of the check cane 


and went and deposited the check. 
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THE COURT: No, now wait, as ft understand it, the 
jury could consider Connor as the agent of the defendant. 
I think there is no evidence here, at least I haven't observed 
any, that would consider Connor to be the agent of Harding. 

Barding was gaining nothing out 3 this -- well, 
maybe a hundred and five dollars or something like that which 
Harding said he didn't want any part of. But be that as it 
may whether he did or didn't. But the evidence here, or at 
least there is evidence put it that way, for the jury to 


consider whether or not Connor was the agent of the defendant. 


If he were the agent of the defendant then it wasn't until he 


on behalf of the principal delivered the check to Harding that 


the false representation would be made to Harding. 
MR, DOLAN: Well, I have no pierre the argument 
on that, Your Honor, but on the other hand, it still puts 
Connor in 2 position where he could do substantial harm to 
Kelly merely by holding this check to a time when the 
@ate of the month coincided with the date on the check. Now, 
the reason that --- 
THE COURT: Well, we have got a ledger here. The 
ledger sheet. What difference would it be whether there 
was September 4 or September 9? Was there $3,000 ‘tn the account 


on September 4?. 
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MR. DOLAN: Frankly, no, Your Honor, but I think 


on the other hand there is no evidence. At least, r don't 
recall any evidence that indicated that the defendant knew 
that Mr. Harding was out of town or that he would be back on 
a certain day. 

THE COURT: Well, I think actually you are getting 
away from what I was asking about, Mr. Dolan. As I understood, 
you said that if it were the delivery of the ponecre which 
was the time that the crime took place, then anyone anfriendly 
toa person could hola the check until he didn't have sufficient 


funds in his account and therefore make it a false pretense. 


MR. DOLAN: And also go beyond some day after the 


~ @ate that the check was dated. 

THE COURT: Thatis right but you see what I An 
saying would it make any difference in this case if there 
were no money in the bank on September 4? 

MR. DOLAN: According to the Chaplin case I would say 


no, Your Honor, as far as a false representation goog, 


because that case plainly stands for the proposition that even 


if one is tainted with criminality, if he makes 
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257A if he makes a future promise, which perhaps he @idn't intend 


to keep but only God himself knows that he didn't intend to 
keep it. Then, it is purely a civil matter between the 
parties. 


THE COURT: That is theother aspect of it. Now, 


the thing here is we don't have any testimony in this case, 


any evidence in this case saying there was 2 future promise 


made to Harding, --. Harding received the check after it had 
been made out. He received it through a man named Connor. 
There is evidence here, if the Jury desires to believe it. 
“They can believe that Connor was the agent of the defendant. 

Now, the representation, the false pretense, the 
representation: was made when the check for $3,000 was de- 
Liverea by the agent Connor to the victim, Harding. 

Ir think that is it on that. 

MR. DOLAN: All right, Your Honor. 

THE COURT: Want to add something else? 

MR. DOLAN: Not on that aspect. I still — as r 


advanced to Your Honor before -- contend that there has been 


no showing that Kelly received anything of value as required 
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by the false pretense statute and the decisions interpreting 


that statute. 

THE COURT: Now, we do have, of course, Section 22, 
102 of the D. C. Code, 1967, Edition, which reads: ‘The 
words, “Anything of value,” close quote. Wherever they occur 
in this title and the crime we are dealing with here, appears 
in 22, 1301, I believe it is -- “shall be held to include 
not only CREE possessing intrinsic value, but bank notes 
and other forms or pares money and commercial papers and other 
writings which represent value.* 

MR. DOLAN: I have no’ problem with that, Your 
Honor. Perhaps I am not Being ‘profound enouse but it SSoES to 
“me that the check and again going to the moment of its 
execution by Mr. Harding, the check which I issued was worth- 
less. 

THE COURT: aot it was still a commercial panece 

- MR. DOLAN: But it was nothing of value, Your i 

Honor. It certainly was a comercial paper but it was nothing 
of value. It is the ne kind of check that defendant 
Kelly issued if that is Shelieviaenes in this case. It is 
nothing of value, and as I pointed out to Your Honor the 3 
other day when we were discussing this matter of value it: 


seems to me taking additionally this Section 22, 102, in 
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259 yreading of the latter part of the substantive act namely, 1301, 


it would be virtually impossible for Your Honor to impose a 
punishment on this defendant if the Jury found: him guilty of 
this getting something of value because the value is of 
importance in @istinguishing between its being punishable by 
a year in prison and one hundred dollar fine or 3 years in 
prison and a more substantial fine. 

~ Now, it is a proviso that if the thing, if the 
value of the thing .received, bartered, sold, bargained or all 
eaciscoqucctoioe a ai is under a hundred dollars that 
then it is a misdemeanor; whereas if it is over a hundred 
dollars it is punishable in a more serious fashion. 

“- My position is if my contention is correct, and I 
have every reason to beleve that it is correct that Mr. 
Harding's check was worthless at the moment he wrote it and 
issued it then Mr. Kelly is not guilty because Mr. Harding 
gave nothing and assuming this step that we have come to the 
point where Your Honor ha@ to sentence this man ~~ what was 
the value of the $3,000 worthless check? 

THE COURT: You mean the $2835 -- it is the Harding 
check you are talking about not the Kelly check?» 
MR. DOLAN: That is correct. The harding check was 


worthless and we are measuring Kelly by a certain standard; I 
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| 260 think we have to measure Mr. Harding by the same standard, 
y Your Honor, and under those circumstances Kelly received i 
zero and Mr. Harding parted with nothing. We have got the 
testimony unequivocably from the Vice President of the First 
National Bank that it was an error that this money was paid 
and under those circumstances, Your Honor, I don't see how any 
other calculation could be made except there was no value given 
and none received. | 

The evidence is unequivocal on that score that Kelly 
received nothing. : 

THE COURT: May I see the First National Bank ledger, 


please? 


MR. DOLAN: I also have that witness's testimony, 


Your Honor, if Your BAnOE wishes to review. 

THE COURT: Well, he was certainly charged with $2605.0° 
overdraft on October 13, 1965. There is a credit memo of the 
game amount of money here on March 4, 1966, because of course 
there has been no explanation of how that was credited and 
brought a zero balance but there certainly was an indebtedness 
on him. | 

MR. DOLAN: That is not the giving of value. 


THE COURT: I think you would have a hard time telling 
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261 that to someone who had to pay out some twenty-six hundred 
and odd cents there wasn't anything of ears, 
MR. DOLAN: That is a sad fact but these crimes 
happen when checks are written and Kelly was charged with making 
certain checks and being --- ar 
THE COURT: What about the analogy of a promissory 
note? Suppose that Mr. Kelly by giving the $3,000 bad check 
obtained from the complaining witness, Harding, a promissory 
note of $2835.30 and that he negotiated the note to John Doe? 


MR. DOLAN: Your Honor, I know that -- Well, I will 


take it one by one. It would be a false pretense and the 


giving of value because a promissory note is a thing of value. 


There is no representation in a promissory note that the prom- 
issor has a thing or that he will ever be able to pay 

whereas a check on the other hand, Your Honor, is first of all, 
an unconditional order to pay a sum certain in money. Now, 

in the civil side of things, that is in the law of 

negotiable instruments and not in the criminal law, the 

person who gives for example a post-dated check will be 
presumed in law to have actually given a demand promissory note. 


Now, I suppose the same rule of law would apply to 


a bad check which a person gave because then it would be 
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62 evidence of indebtedness particularly in the hands of a 
‘holder in due course, but we are not talking about that, . 
Your Honor, we are talking about the same standard of conduct 


and of activity with Kelly vis-a-vis Harding. 


THE COURT: I don"t think you are. Mr. Harding: 


isn't on trial. 

MR. DOLAN: I realize he is not on trial. 

THE COURT: For false pretenses. 

MR. DOLAN: I realize that and I don't want to 
prosecute him. Except for the First National Bank error, 
Mr. Harding could very well be on trial here for this.” 

MR. BURNETT: I also.call the Court's aecontion 

that the statute is in the disjunctive. It says whoever by 
any false pretense with intent to defraud, obtaining from 
any person anything of are We have been arguing about 
taking anything of value. At that point, the statute or 
“or procures the execution and delivery of any instrument 
of writing or conveyance of real or personal property or the 
signature of any person as maker,"and we can sip the other 
language, to or upon any bond, bill, receipt, promissory note, 
@raft or check; indictment alleges the procurement of the 


signature as maker of Mr. Harding on his $2800 check and not 
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263 the obtaining of something of value,because the indictment a$ 
drawn and the testimony came into the.case, the prosecution 
here is under, or procuring the execution and delivery or obtain- 
ing: thes ssignature of the person upon a check. 

THE COURT: Well chen how do you read cue next 
conjunctive phrase, “and whoever painter sells, bar gerDy 
or disposes of any bond, bill, receipt, promissory note, 
araft or check or other evidence for value knowing the same 
to be worthless or- knowing the signature of the maker, 
endorser or guarantor be obtained by any false pretense me 

MR. BURNETT? I think that would apply to a person. 
who has prior knowledge of the manner in wich the check was . 

~ procured who then goes out and sells the check with that 
knowledge -- would then be gailty of a crime even though he - 
himself might not have initially procured it if he had knowledge. 
that the check had been procured through a false representation 
and then negotiated it to a holder in due course or sold it to 


someone else, then that person would be liable. 


THE COURT: Well, reviewing it as I was last evening, 


it seems to me that what they are’ saying there, there are two 


types of people who get involved on this: The one who by his 


own false pretense, giving a check which he knows hinself ines no 
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264 value, but through that representing to the victim that here 


4 is something now: $3000. And I am not saying this is a 
matter for the jury, Mr. Dolan, I am simply using a figure we 
had before, that he falsely representing that there is $3000 
to back up this check, when in fact there is not. He then 
obtains a check or obtains, procures the signature on a 
check of the victim. That is one situation. The other 
situation is this: That where one none that a person who 
makes a check has no money in the bank to back it up, and he 
then by becoming an endorsee or otherwise, procures the check 
and then negotiates it to some third party, that middleman aso! 
is a false pretense. I think that is what that conjunctive 
means. At least, it is the only thing I can make it Bae I 
am going to hold it is of value. Anything else on your 
motion? 

MR. DOLAN: Your Honor, as to the third count of the 
indictment, I think the evidence shows that the aesensune mently, 
~-- I should put it this way, that the witness Connor knew 


when he received these checks and with specific reference to 


the check payable to himself, Connor, the $2205 check, knew 


that the check was bad. 


THE COURT: Is there some evidence on that? 
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I don’t recall that. 


MR. DOLAN: The evidence I should say, Your Honor, 
is at cross purposes. The Goverment 's evidence is 
at ease purposes. Namely, the witness, Harding, says that 
Connor told him that he knew the checks were no good. Whereas, -. 


Connor_-- * 
“=: 
ae 


THE COURT: Where is that? That was on cross, - 
wasn’t it, Mr. Dolan? 


MR. BURNETT: Your Honor, it is my recollection that 


Mr.Harding said in October when Mr. Connor saw him he told him 


he then knew that the checks did not have sufficient funds 
behind it. Not that at the time he received it back in the first 
‘part of séptember he knew this. Mr. Connor himself testified ‘ 
that at the time he received the checks he did not know there 
were insufficient funds that as a matter of fact the defendant 
Kelly specificaliy assured him he was solvent and that he had 
money to cover these checks. 

MR. DOLAN: Your Honor, I believe that is what the 
witness testified to in another proceeding prior to this trial 
of the indictment, but I think there is evidence on this 


point and I still haven't been able to find it was that he 


didn't know when Connor made that statement, but the statement 
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266 was definitely made. 


‘MR. DOLAN: Page 46 of the testimony of Witness 
Harding, Your Uonor. 
THE COURT: In the afternoon? 
MR. DOLAN: Yes, Your Honor. 
Down. toward the bottom of the page I believe. 
THE COURT: Well, I think that doesn't help you much. 
Your question was didn't Mr. Connor tell von at the cima you 
visited his home. This was subsequent to the problem. That 
he initially knew the check was no good. Answer: Weil, as I 
was saying he told me he knew it would bounce but he didn't 
say when. I supposed he just found out. As I recall it, he 
dian't say when, so I supposed he recently found out, so the 
news didn't come as any surprise to him that it was insufficient 
funds. But he said it was a mistake and would be cleared away. 
I think you can hardly say that that is testimony that Conner 
knew at the time that he received the checks in September that 
_ he knew the checks were insufficient funds. 
MR. BURNETT: Connor himself expressly testified. 


THE COURT: I remember that. I had forgotten about 


Harding's testimony. 


MR. DOLAN: That is as close as I can point to: in the 


record. 
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THE COURT: Is that all on Count 3? All right. 


“tr will deny the motions. 

You have some evidence you are going to put on? 

MR. DOLAN: No, Your Honor. 

Would Your Honor indulge me? 

(Brief conference: with defendant) 

MR. DOLAN: Your Honor, the defendant will also rest. 

THE COURT: Very well. . 

Now, when the jury comes out, instead of the 
eGressenk getting up and formally announcing resting, I will 
simply say this. Otherwise newexe going to have to go through 
this motion so your record will be protected. I will simply 

"es the Government completed the case yesterday. What we will 
do is, today you put in the exhibits, so you put in some 
evidence today. When they come out you announce the Government 
rests. We will right now protect the record for Mr. Dolan 
and state the motions he made will be in the Court's mind 
renewed and the Court again denies it. You will again rest, 
and you come to the bench, and you can renew your motions 
again. 


Bring in the Jury. 


We will let the Jury go back and settle the instruc- 


‘tions. How long are you going to argue today? 


MR. BURNETT: I don't think the Government will 
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need more than one half hour. : 

THE COURT: I will charge after lunch. 

I have a Board meeting to attend. I have to leave at 
12:15 so we will get the summation. Bring in the Jury, 
please. 

(Whereupon, the Jury entered the courtroom at 

= 
: (IN OPEN COURT: ) 

THE COURT: Mr. Burnett, do you have some 
exhibits you want to offer in evidence? 

MR. BURNETT: At this time, the Government will move 
into evidence, Government's Exhibits 1-A and 2-A, which have 
been previously marked for identification. 

THE COURT: Do you ve an objection? 

MR. DOLAN: No objection. j 

THE COURT: All right. Received in evidence. 

“ (Whereupon, the Exhibits 1-A and 2-A 
* previously marked for identification 
were received into evidence as 
Government's Exhibits 1-A and 2-A.) 
BURNETT: The Government will then formally rest. 
COURT: Mr. Dolan? | 


DOLAN: If Your Honor please, I would at this time 


to renew the motion made to Your Honor a few moments 


“ago, that is, motion for a judgment of acquittal on all three 


26S counts. 
THE COURT: Your own case? 
MR. DOLAN: The Defendant rests, Your Honor. 
THE COURT: Very well. 


THE COURT: 
Ladies and gentlemen, I didn't mean to 


bring you out here to send you right back to the Jury room. 
As you have just heard both sides have rested and I want to work 


with them about the summation they will be giving shortly 


so I will ask you to step back in the jury room. Remember the 


admonition. 
(Whereupon, the Jury returned to the Jury Room) 
OUT OF THEPRESENCE OF THE JURY: 

THE COURT: You have any special requests, Mr. 
Burnett? 

MR. BURNETT: Your Honor, the Government has 
prepared in rough, proposed instructions No. l and No. 2. I 
have previously presented copies to the defense counsel and 
we have originals here. They are only in the rough and I 
think we can improve upon them. 

THE COURT: You have something? 

MR. DOLAN: I have no objection to the instructions 


proposed by the Government, Your Honor, and I do have five copies’ 
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270 of which I have given to counsel for the Government . Four 


» -- of them,: Your Honor, I might say the first four in series, I am 


sure in some respects will be covered by Your Honor's 


instructions; the fifth one I would say would be the only 


one which may perhaps evoke some comment. 

‘THE COURT: Well, your No. 1 as I read it, Mr. 
Dolan, is simply the negative side of it. All right. : 

I am denying all requests, gentlemen. 

MR. DOLAN: What is that, Your pees 

THE COURT: I am denying all requests, both 
Government and the defendant's and I shall read you in a moment 

BY own charge. 

You will find that I am sure when I read you = 
charge that at least a portion of the requested instructions 
are included in my charge. Some parts I would not include 
but you will be able to observe. Therefore, what I am doing 
bg an denying Government proposed instructions 1 and 2. I am 
denying defendant's requested instructions 1 through 5. But, 
since we have been devoting our thoughts this morning to the 
two, to the law itself pertaining to the charges in this 
case, I am going into that first and then I will go 


through the rest of the charge. 


174 
The defendant is charged in Count 1 with the offense 


of false pretenses. The essential elements of the offense 
of false pretenses, each of which the Government must prove 
beyonce a reasonable doubt, are one, that the defendant or 
his authorized agent made a false representation to another 
person, and two, that the defendant at the time heor his 
authorized agent made it knew that the representation was false 
and three, that the defendant had the specific intent to defraud ; 
the person to whom the false represetnation was made when he 
or his authorized maene made it. 

Four, that the person to whom the false repre- 
sentation was made relied on it. 

Five, that because of his reliance, the defendant 
obtained from him something of value, and 

Six, that the value of the propérty so obtained was 
one hundred dollars or more. 

’ An agent is a person authorized by another to act 


for hin. 


In this connection, if you find that Connor was auth- 


erized by the defendant to act for him, and was in fact acting 
on behalf of and at the direction of the defendant, when Connor 
gave the check in the amount of $3,000 to Harding, then you may ~ 


fina that Connor was acting as the authorized agent of the 


175 
defendant and thathis acts are to be imputed to the defendant 


as if the defendant himself had done the acts. 
In connection with the first essential element, the 


defendant or his authorized agent made a false representation. 


In connection with the first -- that the defendant made 


a false representation to another person -~- you are 
instructed that execution and delivery of a check cal another 
is a representation that the check is poveres by sufficient 
funds. . 
If the check is not covered by sufficient funaee then 

you may find that a false representation has been made. 

You may find that the defendant acted with intent to 
‘defraud if the evidence shows beyond a reasonable doubt 
that he obtained or his authorized agent obtained for him some- 
thing of value from anotehr person by means of false repre- 
sentations, knowingly made, with the intent to induce the action 
taken by the other person. 

You may find that the person to whom the false 
representation was made reliec on it. -- 

If the evidence showed beyond a reasonable doubt that 
he would not have turned over something of value but for the 


false representation made by the defendant or his authorized 


agent. 


176 

The phrase, “something of value,” includes a check 
drawn in the sum of $2835.30, and delivered. 

The fact that there are insufficient funds in the 
drawer's account to cover the check is immaterial to the 
_question of value. It ismt a defense to the charge that the > 
defendant subsequently reimbursed the complainant or that at the 
time of the eransactfon he intended to reimburse the complainant 
for any loss sustained. 

With respect to counts two and three, the 
defendant is charged in those two counts with the 
violation of a statute popularly known as the bad check 
statute which reads as follows: 


° 


Any person within the District of Columbia who 


= 8% 


with intent to defraud sahll make, draw, utter: or delivery 
any check, draft or order for the payment of money upon any 
bank or other depository knowing at the time of such making, 


drawing, uttering or delivering that the maker or drawer had 


not sufficient funds in or credit with such bank or depository 


the payment of such check, draft or order, in full upon its 
presentment shall be guilty of a misdemeanor. ae. 
This statute is applicable in cases which the 


defendant draws a check on a bank in which he has an account 
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274 for a larger amount than his balance and the check is 


dishonored for insufficient funds. 

The essential clementsof the offense in the bad 
check statute each of which the Government must prove beyond 
a reasonable doubt are: 

One, that the defendant drew a check on a bank in 
which he has an account. | . 


Two, at the time of drawing the check the defendant 


aid not have sufficient funds in or credit with the bank to 


pay such a check. 

Three, that the defendant knew that he did not have 

“sufficient funds or credit to pay such check and 

Four, he delivered or drew the check with intent to 
defraud. < 

Intent to defraud need not be proved directly but 
may be inferred from surrounding circumstances, things said, 
things written, things Cones 

In this connection, as against the drawer of the 
check, the drawing, uttering or Waelivery by such drawer of a 


check, payment of which is refused by the drawee pecans of 


insufficient funds of the drawer ‘in his possession or control, 
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of knowledge of insufficient funds in or credit with such bank 
or other depository; provided, such drawer shall not have 
paid the holder thereof, the amount due thereon, together with 
the amount of protest fees, if any, within five days after 
receiving notice in person or writing, that such check has not 


been paid. 


The word, "credit" as used herein shall be 


construed to mean arrangement or understanding, express or 
implied, with the bank or other depository for the 
payment of such check. 
Specific intent, of course, would be the only intent 
Btnae both of you are concernes with and that will be found in 
Standard Instruction No. 2 in the first paragraph and the 
third paragraph. ; 
Do youlave your book here? 
MR. DOLAN: No, Your Honor. 
(Whereupon, the Countieaneites defendant's counsel 
with the Court's Red Book of eatruat tonsa) 
An@ also Standard 43 will be given. 
Standard 44 will be given; and 
Standard 45, as modified to meet specific intent, and 


it 


thus it will read this way: 
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If an act is done willfully, if done voluntarily and 


purposely and with a specific intent to do that which the law . 
forbids, that is, with bad SuEpore “either to aiisobey, or dis- 
regard the law Because the other -- - willfully, I think is only -- 
.I think it is more properly for the general patens -- at 

least the instructions here. _ We don't have any identity 
question here. We don't have any -- it seems to me, Mee 

Dolan, there are no affirmative defenses to be inserted. 


MR. DOLAN:. No, Your Honor. 


THE COURT: After that has been completed, which 5 ha 


just read to you as far as the special instruction, concerning 
the crimes, I will then go to the closing statement. ‘That 
ties take this case and seriously consider it. We all- know 
that. . 

Now,. gentlemen, let me give you what the first part 
ef the charge will be. . 

You are very well scquarnte: with it. I SRLS = 
review it. If you want me to stop and read any part of it, 
pleasettell me. 

the general q@ening, functions of the Jury, court ‘and 
counsel, no sympathy, no prejudice, no passion; jury to follow 


the law as charged; indictment is not an inference of guilt; 
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“presumption of innocence. 

Reasonable doubt. 

Circumstantial evidence. 
Credibility of witnesses. 

False in one -~ falsus in uno. 

Inconsistent statement in connection with Mr. 

Harding's impeachment. i 
Number of- witnesses. 
The following instruction about the failure of 


defendant to testify: 


the law does not compel a defendant to take the witness 
Necana and testify, and no presumption of guilt may be raised 
and no inferences of any kind may be drawn on the failure of 
any defendant to testify. 
Then the indictment. Reading the indictment and 
then the special instructions I gave. 
Objection Mr, Burnett? 
MR. BURNETT: The Government is satisfied, Your Honor. 


THE COURT: No additional instructions? No 


subtractions? 


MR. BURNETT: No, Your Honor. 
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I think the instructions of the Court covers it 


more adequately than the Government's submitted instructions. 

THE COURT: Mr.Dolan? 

MR. DOLAN: If Your Honor please, I do object to Your 
Honor's instruction that the drawing and issuance of the $2835. 
check by Harding had value. I object to that instruction. 

THE COURT: Very well. 


MR. DOLAN: Now, I would ask the Court in 


’ 


addition to the standard charges which the Court has -- I 


will withdraw that, Your Honor. 

I was going to suggest the missing witness rale. 

TEE COURT: Who would that be? 

MR. DOLAN: Well, the only one I can think of is 
this attorney named Brokowsky (phonetic) who had so much to do 
with the preparation rhe Harding's affidavit in support 
' of the issuance of the warrant, but the more I think of it the 
more I think that the missing witness is not quite ~-would be 
a propos of my own defense, too. 

THE COURT: Actually, I think ans 

MR. BURNETT: Mr. Brokowsky’s testimony would be 
strictly hearsay. 

THE COURT: All he could go to would be the 


impeachment as .pect, and the witness admitted he made the 
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With that ee tanationiyestar think that is properly. 
withdratm. 

Anything else, Mr. Cora 

MR. DOLAN: Tf do object, Your Honor, additionally, 
to Your Fonor's denial of defendant's eee aes charge No. 5 

HE COURT: Well, I think, frankly, ‘that your re- 
quest I denied -- they are all -- they remain objections to 
the Court's action. The fact that I denied it and also that 


I denied the Governments, they are of record. 


Now, gentlemen, how long do you want to argue? 


MR. BURNETT: 20 minutes to a half hour would be 


x 


sufficient. és 

THE COURT: Both for your opening statement and- 
closing? 

MR BURNETT: I would think so. Probably 20 minutes 
initially and 10 minutes for rebuttal. x = 
THE COURT: Do you want to keep your time or have 
keep it? 

MR. BURNETT: The Clerk can tell me. 
THE COURT: Mr. Dolan? 


MR. DOLAN: 25 minutes, Your Honor. 


‘THE COURT: The facts are ‘quite emp iee 
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280 matter of construction the Jury is going to put on it. 
f “MR. BURNETT: There are a couple of matters in which 
I whish to make inquiry of the Court on as to pernissible 
argument. 

Government Exhibit 2-A is the ledger sheet from the 

Second National Bank of North Miami. There has been no 
verbal testimony with reference to two other items 
which. appear on this ledger sheet but there are two other 
apparent indications for checks, one, for $258 and one for $131 


which exceeds the initial deposit for one hundred dollars and 


exceeds the total amount of deposit that existed at that time. 


Instead of 3 bad items during the month there is 


Navseance of five bad items listed on the ledger sheet. 
THE COURT: We don't want that. That would be 
prejudicial. , 
Do either one of you have any idea how you are 
going to handle it? 
MR, DOLAN: I would suggest this and it would be 
perfectly agreeable I am sure with the defendant, that we 
could block out that with a piece of paper and schotch tape 
it and get it Xeroxed here in the building with the potentially 


offensive matter covered over. 
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THE COURT: Isthis the part that appears above the 


$3,000? 

MR. BURNETT: Yes, it is. 

My concept in reading this statement and also the 
bookkeeper who was here, Mrs. Engstrom, indicated that this 
would indicate this was a $131 check drawn by Mr. Kelly. Put 
through and returned. this is a returned item. R. T. “It is 
the same here. This $258 item. There has been no 
testimony on it. 2 want to be sure we didn't have grounds 
for mistrial. Since the document is in evidence, the jury 


could see this. 


THE COURT: I:think Mr. Dolan suggested by Xerox 


machine this here be blocked out. 

MR. DOLAN: The lawer portion. Whatever the 
offensive portion is. 

THE COURT : From then on up? 

MR. DOLAN: Yes. I thought it was below. 

MR. BURNETT: If you block out all of this you would 
also block out the two transactions here, which are in 
testimony. I thought your reference was in blocking this 
out. And to block out the $131 returned item, and the rest 
of it is reflective of what the testimony in the case was. 


In other words, these are the two checks which Mr. Connor said 
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he received, The $2250 and the $2205, and -- 


TRE COURT: That can stay in. 

MR. BURNETT: And we -end up with this $258 check which 
I don't know what it is for, have no idea of the background. 

Just reading this, it would indicate there was a 
check drawn and then it a returned. : 

THE COURT: $258? 

MR. BURNETT: Right. There was $131 check drawn 
September 15 and returned and then we come to the $3,000 
check which is in issue here. ‘ . 

_THE cour?: “You can do this, frankly -- you 
can't block out. You are right. von could take a pen ana ‘ 


~S e 
just strike through these. -- 


MR. BURNETT: I do note thre is a case which says. 


evidence of other bad check transactions --- these other 
checks not charged in the indictment -- during the same 
period of time was relevant on the question of intent to defrauc 
and knowledge. Now, if these two checks, $258 and 
~ $131 would be relevant on that issue, and since the document 
is in evidence, I don't know whether it would be prejudicial. 
THE COURT: The case is closed. We-are not going to 


get into that. We are not going to treat with what might be 
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other euoited checks. We can do it by a pen, but I don't 
know. You see, you have got a Savings & Loan man in there and 
he may be adding and subtracting and trying to figure out some- 
thing. ; 

THE LAW CLERK: Couldn't you make a copy of this and 
then strike out on the copy those points? 


MR. BURNETT: You have a copy. Maybe we can make 
modifications. P 

MR. DOLAN: Your Honor, I think counsel was also 
agreeable to the deletion of handwritten comments on the 

_side at the time he first proffered that. 

MR. BURNETT: The problem with the copy was that the 
copy didn't reflect the later items because the copy was made 
prior and sent to us prior to the later entries, but this does 
cover the period of the question involved in the indictment throug 
the $3,000 transaction. . [ 

THE COURT: I think the witness testified she —- 
bringing up something through January 23, 1967. I will tell 


you what we are going to do. I dont know how we-.are going 


to block this out. See what you can do to it. (Gives it to 


the Law Clerk) 
The items they are concerned about is the item of 
$258. Both the in and out. The $258. 


And the $258 plus E. C., error corrected. And then 
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BURNETT: Right. 


= COURT: Is that your understanding? 


DOLAN: Yes, Your Honor. Once in and once out. 


COURT: If that is the amount brought forward, 
take those two out of the column. What is it going to do to 
your balance column? } 

MR, DOLAN: The balance would be correct, Your Honor,. 
because both items -would be in and out. 

, BURNETT: One cancels the other out. 
COURT: See what you can do, Mr. Zimmerman. 
Dolan just stated you had no objection to 
“removing this written material? 

MR, BURNETT: Right. 

THE COURT: See if you can get that out, too, Mr. 
Zimmerman. That will be handled. 

Anything else? 

MR. BURNETT: One other matter. That is the 
question of the clerical error on the indictment. The 
date of 1966. You have ruled on it as a matter 
of law. I was wondering if it might be permissible and 


as matter of argument to state that this is clerical error, 
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make sure that I would rt be going beyond the bounds of 
proper argument in eating that meen the Court has ruled on it 
and the count is still before --- 

MR. DOLAN: ZI don't intend to take any advantage of 
it but if he wishes to comment on it I have no objection. . 

MR. BURNETT: I just want to spears any confusion 


in the jury's mind. 


THE COURT: I think I ought to follow that up by 


stating in my charge so far as Count 3 is. concerned the Court - 


has ruled as a matter of law because of the aieoce between © 
_the date and the allegation and the date in the check the 
jury is not to be concerned that it isa September 1965 check. 
I think I better put that in. 
MR, BURNETT: That is the second point. Those are 
the only two points. We Rae 
I don*t have any other apprehensions or concerns. 
MR. DOLAN: I am loaded with soon clenatonar 
THE COURT: Let's bring that jury in and get at it. 


(Whereupon, the Jury returned to the Courtroon, 


and the following proceedings were had:) 


IN OPEN COURT: 
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CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the Jury, this 
ease has now reached that stage where it becomes my antyies 
charge you with the law in the case which aces you are re- 
quired to follow in exercising your duty to pass on the : 
facts in this case: 

Before going into the principles of law which mast 
guide you in your deliberations, I want to discuss sss | 

ebrtetzy the participants in this trial and the functions which 

each of us have in this case. 


First, consider counsel for the Government and 


counsel for the defendant. You first met them at the time 


of your voir dire examination when you were chosen to serve 
on the trial jury. Later on, you heard Government's | 
counsel make an opening statement. 

Now, the opening statement which I have told vont 
I believe,js not evidence, it is simply a statement of what 
the Government expected to prove in this case;more recently 
and just this morning you heard counsel make what we call 


summations to the Jury, both Government counsel and Defendant's 


320 counsel. 

Now, they, of course, aid not undertake to discuss 
all of the evidence in the case but they did discuss the 
evidence that constituted their recollection of that part of 
the evidence which they thought you should give special 
consideration. 

Now, if your recollection disagrees with eheke 
recollection, your reccellection is controlling because you 
are the judges of the facts in this case. 

‘ During the course of the trial there were occasions 
when there were colléquies between counsel and between counsel 
and the Court. In connection with where there may have been 

‘statements of alleged fact quite obviously these statements 
do not constitute evidence no more than did the summations of 
the counsel constitute evidence. 

With respect to the function of the Court, it is 
my duty to conduct the trial of the case in an orderly fair 
and efficient manner, to rule upon questions of law 
during the course of the trial and finally to charge you with 
respect to the law which will control you in the determination 


of issues of fact which you have to decide. 


You are not to draw any inferences nor are you to be 


influenced with respect to the guilt or innocence of the 
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fendant by any ruling of this Court during the course of 
the trial. The Court made rulings of law and thereby disposed 
of the questions that were presented either dealing with the 
admissibility or inadmissibility of the evidence or other 
questions. There was nothing by the Court that was said during 


the course of the trial nor will be said during the course of 


this Charge that will carry with it any suggestion as to how 


the Court feels that this case will be decided. 
As I shall point out to you, you are the sole eases 
of the issues of fact in this case and for me to maese how 
you should Gecide the case would constitute an Resumpaion of. 
your prerogative in this case. 

As I said, you are the sole judges of the aeons of 
fact which you must decide in this case. You must base your. 
judgement upon the evidence which you have heard from the 
witness stand, the exhibits which have been received into 
evidence, and any stipulations which may have been made 
by counsel during the course of the trial; and the inferences 
which are reasonably deducible corer that evidence. That is, 
the testimony, exhibits and stipulations. I repeat, you are 
the sole judges of the issues of fact. That is your sole 
responsibility and no one can share it with you. You os 


weigh and consider this case without regard to sympathy, _ 


322 prejudice or passion for or against any party to the action. 
While you are the sole-judges of the facts you are 
duly bound to follow the law as I will now state it to you. 
You are to apply that law to the facts as you will find it 
from the evidence before you. You are not to single out one 
instruction alone as stating the law but you me to consider 
as a whole the instructions in this charge. i 
The defendant has been indicted and he has been 
charged ina 3-count indictment. The first count, the count 
of false pretenses; the second Soumeaate third count are the 
bad check charges. A little later on I shall read the 
_ indictment to you but I wish to say and emphasize at this 
point that the fact of his indictment raises no inference of 
guilt. The indictment is the method whereby the defendant 
istrought to trial by which he is informed of the charges made 
against him. It is not evidence in this case. 
Byery dacendant in a criminal case is presumed to 
be innecent and this presumption of innocence attaches to a 
@efendant throughout the trial. The burden is on the Government a 
to prove the defendant guilty beyond a reasonable doubt as 


to every element of each offense as those elements will be 


explained. And, if the Government fails to sustain this 


burden, then you must find the defendant not guilty. 
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You may well ask what is meant by the phrase a 
reasonable doubt. It does not mean any aoubt whatsoever. 
Proof beyond a reasonable doubt is proof to a morel certainty 
and not necessarily proof to a mathematical certainty. 

A reasonable doubt is one which is reasonable in 
view of all the evidence. Therefore, if after an impartial 
comparison and a consideration of all the evidence you can 
candidly say that you have such a doubt as would cause you 
to hesitate to act in matters of importance ns yourselves, 
then you have a reasonable doubt. But, on the other hand, if 
after such impartial comparison, and in consideration of all 
the euidence: and giving due once lion to the presumption 
: innocence which attaches to the aeecraaney you can erurneatay 

say that you have an abiding conviction of the defendant's 
guilt, such as you would not hesitate to act upon in the. 
more weighty and important matters relating to your personal 
affairs, then you have no reasonable doubt. 

In Courts as well as in all of our affairs of 
life when we are called upon to determine disputed questions 
of fact, there are two kinds of evidence upon which our | 


conclusions may be based. One kind is called direct evidence, 


and one kind is called indirect or circumstantial evidence. 
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Direct evidence, for example, is evidence of a wit- 
ness himself or herself, as to what he or Ee heard or saw, 
an an eye witness of the offense under inquiry. 

Indirect or circumstantial evidence is supplied 
by testimony as to facts and circumstances, which tend to show 
the the offense under inquiry has been committed and by whom it 
was committed. 
. m In other words, circumstantial evidence is composed 
of proved facts which raise a logical inference as to the 


existence of a fact which is in issue in a particular case 


and which by experience have been found to be so associated with 


that fact that in the relation of cause and effect that proved 


"gacts led to a satisfactory conclusion. 

Both kinds of evidence, direct and circumstantial, 
have been introduced in this case. Both kinds of evidence are 
equally entitled to consideration by a Jury. Sometimes a 
Jury may consider that indirect evidence is stronger than direc 
evidence but thecrule is the same as to both, whether it be 
direct or circtmstantial, that the evidence must satisfy the 
Jury, beyond a reasonable doubt as to the guilt of the 
defendant in order for a conviction to follow. 


In determining whether the Government has established 


the charge against the defendant, beyond a reasonable doubt, you 
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325 must consider and weigh the testimony of all the witnesses 


who appeared before you. 

You are the sole judges of the credibility of the 
witnesses. | 

In other words, you alone are to determine whether to 
believe any witness and the extent to which any witness should 
be believed. If there is any conflict in the cascimonye it 
is your function to resolve the conflict and to determine 
where the truth lies. In reaching a conclusion as ‘to the 
credibility of any witness and in weighing the testimony of 
any witness you mayhoonsiger any matter that may have a bearing 
on the subject; you may consider the demeanor and the 

“behavior of the witness on the witness stand, the witness's 

manner of testifying, whether the witness impresses you as a 


truthful individual, whether the witness impresses you 


as having an accurate memory and recdilection, whether the 


witness has any motive for not telling the truth, whether the 
witness had full opportunity to observe the matters concerning 
which he or she has testified, whether the witness has any 
interest in the outcome of this case or friendship or animosity 
toward other persons concerned in this case. You may consider 


the reasonableness or unreasonableness, theprobability or 
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326 improbability of the testimony of the witness in determining 
whether te accept it as true and accurate. You may consider 
whether he has been contradicted or corroborated by other 
eredible evidence. If you believe that any witness has 
shown himself to be biased or prejudiced either for or against 
either side in this trial, you may consider and determine 
whether such bias or prejudice has colored the testimony of 
such witness so as to affect the desire and capability of that . 


witness to tell the truth. 


You should give the testimony of each witness such 


weight as in your judgment it is fairly entitled to receive. 
If you believe that any witness has willfully testified falsely 
with respect to any material fact about which the witness could 
not reasonably be mistaken, then you may if you deem it fit 
to do so disregard all or any part of the testimony of that 
witness or you may accept such portions of his testimony as 
you find worthy of belief. 

In this case, there was a prior inconsistent 
statement, an affidavit made before the United States Commiss- 
ioner of the Witness Harding, which was received into evidence. 


at 
The law provides that where/the trial the testimony of a 


witness is inconsistent with a statement that the witness previous 


ly made in which statement substantially varies from the sworn 
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testimony in Court, the inconsistent statement and any 


explanation thereof is admitted into evidence solely for’ 
the purpose of bearing on the credibility of the witness; 
that you may only consider the statement and any explanation 
in connection with your consideration of the credence you 
are to give to the witness's conciacuyatn Court. 
You may not peneiaer the Saeonatatent te Catenene 
and explanation, given outside of the courtroom as one of 
proving as a fact what is contained in that statement. You 
are not to be controlled necessarily by the number of . 
witnesses that have come before 00 testifying for either one 
side or the ocher You are instructed that the testimony, os) 
‘one witness is entitled to full credit, is sufficient “for 
the proof of any fact. You may justify a verdict even if_a 5: 
number of witnesses have testified to the contzary, if oon 
the whole case considering the credibility of weCiesseohontch 
I have been discussing with you and after weighing the | 
various factor of evidence you believe they point to the 
accuracy and the honesty of the one witness. 
The law does not compel a defendant to take the 


witness stand and testify and no presumption of guilt may be 


raised and no inferences of any kind may be drawn from the 


failure of any defendant to testify. 
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When you retire to the Jury room to deliberate on 
this case, you willke given a copy of the indictment to take 
with you. That indictment reads as follows: 

"the Grand Jury charges: 

*FIRST COUNT: 

“on or about September 21, 1965, within the 
District of Columbia, H. Neil Kelly, Jr., with intent to 
@efraud, made and caused to be made, the following false 
representation to Berman Harding: 

"That a bank check he, the said H. Neil Kelly, 


Jr., then presented through Gerald Connor, to Herman Harding, 


dated September 9, 1965, drawn on The Second National Bank 


N 


of North Miami, North Miami, Plorida, inthe amount of $3,000.00, 
and bearing the name, “H. Neil Kelly, Jr.," as maker, was 2 
good bank check and that he, the said H. Neil Kelly, Jr., did 
have sufficient funds in the bank to cover said check. 

"This was not true and the said H. Neil Kelly, Jr., 
knew it was not true, but Herman Harding, believing it to 
be true and relying upon it, on or about September 21, 

1965, within the District of Columbia, did sign as maker, 2 
check for $2,835.30, payable to Francis I. Du Pont & 
Company, for the purchase of cect on behalf of H. Neil 


Kelly, Jr., and did give said check to Gerald Connor. 
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*SECOND COUNT: 
"on or about September 9, 1965, within the District 
of Columbia, H. Neil Kelly, Jr., with intent to defraud, did 
make, draw, utter and deliver, to Gerald Connor for Herman 
Harding, a certain menace writing in the form of a check drawn 
on The Second:-National Bank of North Miami, North Miami, 
Plorida, in the amount of $3,000.00, payable to Herman 
Harding, knowing at the time of such ne drawin, metering 
and delivery of said check that he, the said H. Neil 
Kelly, aeks did not have sufficient funds in or credit with 
said bank or other depository for payment of such check in 
full upon its presentation. Following is aphoto-copy of 
said check. . 
"Check No. 5 in amount of $3,000.00° 
And the check reads No. 5, date February 9, 1965, Pay to. 
the Order of Herman Harding, $3,000.00, Three Thousand dollars 


in words, drawn on the Second National Bank of North Miami, 


North Miami, Florida, signed by H. Neil Ketly, Jr. 


“THIRD COUNT: 
"On or about September 9, 1966, within the District 
of Columbia, H. Neil Kelly, Jr., with intent to defraud, ‘did 


make, draw, utter and delivery to Gerald C. Connor, a certain 
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National Bank of North Miami, North Miami, Florida, in the 
amount of $2,205.00, knowing at the time of such making, 
drawing, uttering and delivery of said check that he, the 
said H. Neil Kelly, Jr., did not have sufficient funds 


in or credit with said bank or other depository for payment 


such check in full upon its presentation. Following is.a 


photo-copy of said check: 
"Check No. 3 in amt. of $2,205.00” 
" The check reads: 

*"No. 3, ees September 4, 1965, pay to the order 
of: Gerald C. Connor, $2,205.00, and in writing: Twenty-two 
“hundred and five dollars. Drawn on the Second National Bank 
of North Miami, North Miami, Florida, signed H. Neil Kelly, 

Jr. 

I rule as a matter of law on this case that the 
discrepancy or the variance between the allegation in this 
third count of September 9, 1966,being the date of the check 
and the variance between the check itself, or the photo-copy 
which is attached hereto is to be disregarded and the Jury 
is to treat this as a clerical error and the date and 
allegation being September 9, 1965. 


Now, ladies and gentlemen of the Jury, with respect to 
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essential elements of the offense of false pretenees, each 
of which the Government must prove beyond a reasonable doubt 
as I have defined that term for you are, first: 
That the defendant or his authorized agent made a 
5 false representation to another person and i 
Second, that the defendant at the time he or his 
authorized agent made it knew that the representation was 
false, and ie ice : 
Third, that the defendant had the specific intent to 
defraud the person to whom the false representation was made 
er he or his authorized agent made it. : 
| Fourth, that the person to whom the false. 


representation was made relied on it, and 


Fifth, because of his reliance the defendant obtained 


something from him, obtained from him something of value, and 


Sixth, that the wales of the property so obtained was 
one hundred dollars or more. i 

An agent is a person authorized by another to ane 
for him. In this connection, if you find that Connor was 
authorized by the defendant to act for him and was in’ fact 


acting on behalf of and at the direction of the defendant, 
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then you may find that Connor was acting as the authorized 
agent of the defendant dan ane are to be imputed to the ' 
defendant as if the defendant himself had done the acts. 

In connection with the first essential element, the 
defendant or his authorized aoene made it -- that is, that the 
defendant or his authorized agent made a false representation 
to another person -~ you are inet rocted that execution and 
delivery of a check to another is a representation that the 
check is covered by. sufficient funds. 

If the check is not covered by sufficient funds, 
then you may find a false representation has been made. It- 

gee necessary fhat the false representation have been as to 
a past or present fact. : 


You may find that the defendant acted with intent to 


defraud if the evidence shows beyond a reasonable doubt that 


he obtained or his authorized agent obtained for him something 


of value from anotehr person by means of false representations 


knowingly made with the intent to induce the action taken by 


the other person. - 
You may find that the person to whom the false 


representation was made relied upon it s=* if the evidence 
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shows beyond a reasonable doubt that he would not have turned 


over something of value but for the false representation made 
by the defendant or his authorized agent. 
The phrase, “something of value" includes a check drawn 


in the sum of $2835.30 and delivered. 


The fact that there were insufficient funds in the 


drawer's account to cover the check is immaterial to the 
question of value. 

It is not.a defense to the charge that the defendant 
subsequently repereed the complainant or at the time of. 
the transaction he intended to ‘reimburse the compalinant for 


any loss sustained. 


Now, as to the Second and Third counts of the 
indictment, you will recall a is the bad check for $3,000 
drawn on insufficient funds, ana the $2205 check, to Gerald 
C. Connor drawn on insufficient funds -- that is the allegation 
in the indictment --I instruct -you: 

The Defendant is charged in Counts 2 and 3 in the 
indictment with the victatton of the statute known popularly 
as the bad check statute, which reads as follows: 

"Any person within the District of Columbia who with 


intent to defraud shall make, draw, utter or deliver any 


‘check, draft or order where the payment of money upon any 
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334 bank or other depository knowing at the time of such making, 
drawing, uttering, or delivery, that the maker or drawer has 
not sufficient funds in or credit with such bank or other 
depository, forrthe payment of such check, draft or order in 
full upon its presentment shall be guilty of a misdemeanor.” 

This statute is applicable to cases in which the 
defendant draws a check on a bank in which he has an account 
but for a larger amount than his balance and the check is 
dishonored for insufficient funds. | 

The essential elements of the offense under the 


bad check statute, each of which the Government has to prove 


beyond a reasonable doubt as I’ have defined that term for you 


are, 

First, that the defendant drew a check on a bank in 
which he has an account, in which he had an account at the 
time of drawing; 

Second, that at the time of drawing the check, the 
defendant did not have sufficient funds in or credit with the 
bank to pay the check; 

Three, that the defendant knew that he did not have 
sufficient funds or credit to pay the check; 

Pour, that he drew and delivered the check with intent 


to defraud. 
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~ way be inferred from surrounding circumstances, things said, 
things peice things done. | 
In this connection, as against the drawer of the check, 
‘the drawing, uttering or delivery by such drawer of a check, 


paymetn of which is refused by the drawee because. of 


insufficient funds of the drawer in his possession or control 


shal] be prima facie evidence of the intent to defraud, ana 
of knowledge of insufficient funds in or credit with such 
benk or other depository provided such drawer shall not have 
paid the holder thereof the amount due thereon together with 
_the amount of any protest fees. within five days after receiving 
; Nactics in person or writing that such check had not been paid. 
The word, credit, as used herein shall be construed to 
mean arrangement or understanding express or implied with the 
: bank or other depository for the payment of such check. I 
have spoken of specific intent with respect to the false po 
tense charge in Count 1 and the bad check charges in Counts 2 
and 3. 5 : 
Intent means that a person had the purpose to do a 
It means that he made an act of the will to do the 


It means that the thing was done consciously and 


206 
336 voluntarily and not inadvertently or accidently. 


Criminal offenses such-as the false pretense offense, | 
the bad check offense, enice a specific intent. Specific 
intent requires more than a mere general intent to engage in 
-certain conduct or to do certain acts. . A person who knowingly 
does an act which the law forbids intending with bad purpose 
either to disobey or disregard the law, may be found ie act 
with specific intent. Intent ordinarily cannot be proved dir- 
ectly because theré is no way of fathoming and scrutinizing 
the operations of the humand mind. But, you may infer as to 2 
the defendant's intent from the surrounding circumstances. 
You may constces any statement made and act done or omitted _ 
by the esenances and all other SOAS and Eee Eee in 
evidence which indicate his state of mind. You may infer 
that a person ordinarily intends the natural and probable 
consequences of acts knowingly done or knowingly omitted. 

An act is done now inary if done votantaxtty and 
purposely and not because of mistake, inadvertence or 
accident. 


An act is done willfully if done voluntarily and- 


purposely and with the specific intent to do that which the law 


forbids. 


what is, with bad purpose either to disobey or. to 
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337 disregard the law. ° , 
A separate offense is charged tnieaen of the Sounes 
of the indictment which you are to consider. Each offense 
and the evidence applicable thereto should be considered 
separately. The fact that you may find the defendant guilty 
on any one count of the indictment should not control on 
influence your verdict with respect to any other count or 
counts of the indictment. | 
Now, of cgurse, members of the jury, my See if 
any, oouene evidence and on the facts are not binding on you. 
If my recollection does not accord with your recollection 
of the testimony then your recollection must prevail. : 
~ I want you to take this matter and consider it 
Geixberately in Light of the instructions I have given you, 
using the same ordinary common cone and ordinary intelligence, 
which you would ee in determining any other important matter 
that you have occasion to decide in the course of your everyday 
affairs of life. You will render a seperate verdict on each 
of the counts. 


In each instance, your verdict may be either guilty 


or not guilty. 


In other words, on Count 1 -- guilty or not guilty. 


“Count 2 -- guilty or not guilty. 


Count 3 — guilty or not guilty. 
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As you, of course, know, your verdict in each 
instance must be by unanimous vote. When you retire to the 
Jury room, you will select one of your number to serve as 
your foreman. If you have any occasion to communicate with 
the Court, you will do so in writing, Ge writing will be 
signed by the foreman. There will be a Deputy Marshal outside 
of the Jury room door and he will deliver the message but 
I caution you at no time must you ever let the Court or 
of course anyone else know how you stand, 6 to 6, 5 to 7, 


8 to 4, or whatever your vote might be. So, be very careful 


when you communicate if you do communicate with the Court 


in writing.-- come 
Counsel, come to the bench a moment. 
AT THE BENCH: 

MR. BURNETT: Your Honor, the Governnent is satisfied. 

MR. DOLAN: The defendant at this time renews his 
ebjection to the Court's refusal to grant specifically the 
proffered Instruction No. 5. . 

THE COURT: Let me see No. 5- 

MR. DOLAN: particularly the second paragraph of 


thatinstruction. The defendant additionally objects to the 


Court's instructing the Jury that something of value includes 
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a check drawn on insufficient funds and requests the Court 


to instruct the Jury in the alternative that it may also be 
the Jury’s finding that chenwitness Harding issued somstiing 
in the nature of worthless paper. 
THE COURT: I will deny that request. 
MR. DOLAN: I object also to Your Honor's instruction 
-_ I don't know whether it came out in these words, but ¥our 
Honor’s words according to Your Honor's expressed intentions 
pttor to the formal instructions: Namely, that the $2835 
eheck of Harding had value. I object to that, Your sonor 
I object to the Court's instruction, namely, the 
f 6th elenent of the offense of false pretenses, that something 
of value included something of a hundred dollars or more in 
conjunction with my previous objection that such an item of 
value included a check drawn on insufficient funds. : 


Other than that, Your Honor, no further objections. 


THE COURT: I will send in the exhibits with then, 


(IN OPEN COURT:) 


+ HE COURT: Now the 12 jurors’ will retire with the 


Deputy Marshal. (Whereupon at 3:14 P. M., the Jury retires 


to begin deliberations.) 
THE COURT: I want to thank you for your service 


as Alternate Jurors. I want to thank you for the attention 
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349 you have been giving this case as Alternate Jurors. Of course, 


by the middle of the month you know this is a parting of 

the ways between the jury and the rest of the jury. I an 
sure the alternate jurors wish they were part of the 12. You 
are very important. '<T£ someone got sick on that jury or 

i£ two people got sick yau would both be filling in. So, 
please don't think your efforts cf concentration have been 

in vain. They have been most appreciated. You may go back 
to the jury lounge now. 

Counsel, wé will leave this jury deliberate until 
6 this evening because we are getting started pretty 
late in this afternoon. If they have got reached a verdict 
by 6 this evening they will be excused until Monday morning 
and they will be brought back at 9:30. 

Mr. Dolan, you will be within earshot or telephone? 

MR. DOLAN: If I understand you will not be here on 
Monday. 

THE COURT: I will not be here Monday. In the 
event I will not be here MOnday and iin the event there will 
be geome recharging I will keept this book available, and, of 
course, any judge can take the verdict. We will work that 


out. 


(Whereupon, at 4:40 P. M., the Jury entered the : 
Courtroom and the following proceedings were had:) 

TRE DEPUTY CLERK: Will the Foreman or Forelady 
please rise? 

Mr. Poreman, has the Jury agreed upon a verdict? 

THE FOREMAN: Yes, we have. 

THE DEPUTY CLERK: What say you as to the Defendant, 

Neil Kelly, Jr., on Count 1 of the indictment? 
THE FOREMAN: We the Jury find H. Neil Kelly guilty 


Count 1. 


THE DEPUTY CLERK: What say you as » the Defendant, 


Neil Kelly, Jr. on Count 2 of the indictment? 
THE FOREMAN: We the Jury find the defendant guilty 
Count 2. 
THE DEPUTY CLERK: What say you as to the Defendant, 
Neil Kelly, Jr., on Count 3 of the indictment? 
THE FOREMAN: We the Jury find the Defendant guilty 
Count 3. 
THE DEPUTY CLERK: Members of the Jury, your 
Foreman says that you find the defendant guilty on Count 1, 
Guilty on Count 2, and guilty on Count 3 of the indictment, 
and that is your verdict so say you each and all? 


THE JURY: It is. 
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MR. DOLAN: May the jury be polled? 

THE DEPUTY CLERK: Members of the Jury as your name 
is called, will you please state your individual verdict as 
to each count. | 

(Whereupon, the following 12 jurors were polled and 
.each answered in accordance with the aforementioned verdict: 
Miss Hazel E. Smith, Mr. Frederick R. Jones, Mr. Martin J. O'Leary 
Mr. Kermit Doie, Mr. Forrest A. Houser, Mr. Charles W. 
Frazier, Mrs. Janelle M. Davis, Mrs. Eddie V. Jefferies, 

Mr. Louis W. Cashwéll, Mr. Alfred C. Christensen, 
Mr. N. Wilbert Johnson, and Mrs. mneate T. Saffell.) 

THE DEPUTY CLERK: Your Honor, the Jury has been 

polled and the verdict is unanimous. 


MR. DOLAN: Nothing further. 


THE COURT: Thank you, ladies and gentiemen of the 


* * * 


(Wherepon, the Jury:was excused at 4:44 P. M.) 
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STATEMENT OF ISSUES 


In the opinion of appellant, the principal issues to be determined 
by this appeal are: 
(1) Whether the District Court, in the trial of a false pretense 


care, erred in instructing the jury that, if the jury found that an 
intermediary, acting for defendant, received anything of value from 


the victim of the ‘alleged false pretense, then the defendant received 
such a thing of value, where the evidence clearly showed that the 
“thing of value” (sic) was a then-worthless check payable to the 
order of the intermediary’s corporate employer, an entity in no way 
connected with defendant; 


(2) Whether the District Court, in the trial of a false pretenses 
case, erred in holding (and instructing the jury) that the victim’s 
giving of a worthless check was the giving up of something of value 
as that term is used in the false pretense statute; 


(3) Whether in a trial where defendant neither testified nor put 
on any evidence, the District Court erred in refusing defendant’s 
requested instructions on his failure to testify, but used instead a 
shorter and less enlightening instruction. 


Appellant contends that each of the foregoing should be 
resolved in the affirmative. 


STATEMENT OF THE CASE 


Defendant was indicted in November, 1966, in a three-count 
indictment, charging a false pretense! and two charges of violations of 


"D.C. Code, Sect. 22-1301 - “False pretenses. Whoever, by any false pre- 
tense, with intent to defraud, obtains from any person anything of value, or 
procures the execution and delivery of any instrument of writing or conveyance 
of real or personal property, or the signature of any person, as maker, indorser, 
or guarantor, to or upon any bond, bill, receipt, promissory note, draft, or 
check, or any other evidence of indebtedness, and whoever fraudulently sells, 
barters, or disposes of any bond, bill, receipt, promissory note, draft, or check, 
or other evidence of indebtedness, for value, knowing the same to be worthless, 
or knowing the signature of the maker, indorser, or guarantor thereof to have 
been obtained by any false pretense, shall, if the value of the property or the 
sum or value of the money or property so obtained, procured, sold, bartered, 
or disposed of is $100 or upward, be imprisoned not less than one year nor more 
than three years; or, if less than that sum, shall be fined not more than $200 or 
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the D.C. bad check law?(App. 5). At a jury trial in February, 1968, 
he was found guilty of all three counts (App. 211). On April 5, 1968. 
defendant was sentenced to a term of one (1) to three (3) years in pri- 


imprisoned for not more than one year, or both. Any person who obtains any 
lodging, food, or accommodation at an inn, boarding-house, or lodging-house, . 
without paying therefor, with intent to defraud the proprietor or manager 
thereof, or who obtains credit at such an inn, boarding-house or lodging-house 
by the use of any false pretense, or who, after obtaining credit or accommoda- 
tion at such an inn, boarding-house, or lodging-house, absconds or surrepti- 
tiously removes his baggage therefrom without paying for his food, accommo- 
dation, or lodging, shall be deemed guilty of a misdemeanor, and upon convic- 
tion thereof in the municipal court for the District of Columbia be fined not : 
more than $100 or imprisoned not more than six months, or both, in the dis- 
cretion of said court.” : 


2D.C. Code, Sect. 22-1410 - “Making, drawing, or uttering check, draft,. 
or order with intent to defraud—Proof of intent—‘Credit’ defined. Any person 
within the District of Columbia who, with intent to defraud, shall make, draw, 
utter, or deliver any check, draft, or order for the payment of money upon 
any bank or other depository, knowing at the time of such making, drawing, 
uttering, or delivering that the maker or drawer has not sufficient funds in or, 
credit with such bank or other depository for the payment of such check, draft, 
or order in full upon its presentation, shall be guilty of a misdemeanor and 
punishable by imprisonment for not more than one year, or be fined not more 
than $1,000, or both. As against the maker or drawer thereof the making, 
drawing, uttering, or delivering by such maker or drawer of a check, draft, or 
order, payment of which is refused by the drawee because of insufficient funds 
of the maker or drawer in its possession or control, shall be prima facie evidence 
of the intent to defraud and of knowledge of insufficient funds in or credit 
with such bank or other depository, provided such maker or drawer shall not: 
have paid the holder thereof the amount due thereon, together with the amount 
of protest fees, if any, within five days after receiving notice in person, or writ- 
ing, that such draft or order has not been paid. The word “credit,” as used 
herein, shall be construed to mean arrangement or understanding, express or 
implied, with the bank or other depository for the payment of such check, draft, 
or order.” 


son on the false pretense count, and to one (1) year on each of the 
bad check counts, all to run concurrently with each other (App. 3. 4). 


At the trial, which commenced February 14, 1968, the testimony 
and evidence offered by the Government was as follows: 


In September, 1965, defendant had a checking account with 
the Second National Bank of North Miami, Florida. The witness, 
Engstrom, an employee of the Miami bank, testified that at no time 
during September, 1965. did defendant have the sum of $3,000.00 
in his account at that bank (App. 22). The witness, Folmer, Vice 
President of the First National Bank of Washington, D.C., testified 
that one Herman M. Harding had a checking account at the First 
National Bank and that the record of Harding’s activity, shown by a 
ledger card, indicated that on September 20, 1965, Harding had 
approximately $14.00 in his checking account (App. 32). Folmer’s 
testimony and records showed that on or about September 20, 1965, 
Harding deposited into his account at First National defendant’s 
Miami bank check in the sum of $3,000.00 (App. 31) 


Folmer further testified that the deposit ticket which accom- 
panied Harding’s deposit of Kelly’s check, clearly showed (1) by 
Federal Reserve numbers that the check was drawn on a Miami, 
Florida bank. and (2) that all deposits were credited subject to final 
collection (App. 32, 34, 35). 


Folmer further testified that the deposit—in a Washington, D.C. 
bank account having only $14.00 in it—of a $3,000.00 check drawn 
on a Miami bank, did not per se increase immediately the depositor’s 
account by $3,000.00 (App. 34); and that when Harding’s check of 
$2,865.00 was presented a few days later and was honored, such 
honoring was due to bank error, and should not have been effected 
until Kelly’s Miami check was first honored (App. 35). 


Herman M. Harding, the “victim” of the alleged false pretense, 
testified that he had met defendant prior to September of 1965 (App. 
41). Harding testified that he had given permission in August, 1965 
to Connor for Connor and Kelly to use Harding’s dormant trading » 
account at Francis I. duPont & Company and to order 1,000 shares 
of Atlas American Oil stock (App. 43). This stock was ordered on or 
about September 2, 1965 (App. 89). When the order had been com- 
pleted and payment was due, Harding testified, Connor, an employee: 
of duPont, came to Harding and informed Harding that it would be 
necessary for Harding to give to duPont Harding’s check for $2,835 .30 
in payment of the order for the stock (Tr. 18). Harding testified 
that Connor gave Harding Kelly’s check in the sum of $3,000.00, 
and that he (Connor) would accept in exchange therefor Harding’s : 
check in the sum of $2,835.30 in payment for the order of stock 
(App. 44). Harding gave his check to Connor and deposited NeOy $s 
check in his own bank. 


Harding further testified that when he learned that Kelly’s 
account had insufficient funds, he, Harding, commenced making 
efforts to be reimbursed by several communications with Connor. 
The testimony, both of Connor and Harding, tended to show, par- 
ticularly on cross-examination, that Connor and Harding knew at the 
time of delivery of Kelly’s check to Harding, that Kelly’s check was 
not good (App. 75, 95, 96, 100). 


Connor’s testimony further showed that it was his (Connor’s $ 
request that the Atlas stock be paid for by a two-check transaction, 
namely, a check from Harding to duPont and a check from Kelly to 
Harding (App. 97, 107). 


At the close of the Government’s evidence, defendant moved | 
for a judgment of acquittal as to all counts of the indictment (App. 
152-170), and, later, to save time,the Court considered the motions 
as having been re-made, and denied them again (App. 170). 


Prior to argument, the District Court denied (App. 173) defend- 
ant’s five written requests to charge (App. 8, 9 and 10), holding that 
a portion of the requests were included in nis planned charge, and 
indicating that some parts of the requested charges would not have 
been given. 


One of defendant’s requests, No. 5 (App. 10), dealt with 
defendant’s not testifying. The trial court (App. 197) used one sen- 
tence to instruct: the jury on this point, and defendant, after the 
giving of instructions, objected to the trial court’s refusal to give the 
proffered instruction No. 5 (App. 208, 209). 


After the instructions, the jury retired for its deliberations and 
thereafter returned a verdict of “Guilty” as to all three counts of 
the indictment (App. 211). 


After verdict, defendant filed a written motion for judgment of 
acquittal or, in the alternative, for a new trial (App. 3). The motion 
was denied (App. 3). 


On April 5, 1968, defendant was sentenced to a term of one 
(1) to three (3) years on Count I, and (1) year on Count II, and 
one (1) year on Count III, the sentence on each count to run con- 
currently with the sentences on each of the other counts (App. 3, 4). 


He then filed his notice of appeal to this Court (App. 3). 


ARGUMENT I 


THE TRIAL COURT ERRED IN DENYING DEFENDANT'S MOTION 
FOR JUDGMENT OF ACQUITTAL AS TO THE FALSE PRETENSE 
COUNT IN THAT THE ELEMENTS OF A CRIMINAL FALSE PRE- 
TENSE, EVEN IN LIGHT OF THE TRIAL COURT'S DEFINITION, 
AS WELL AS IN LIGHT OF THIS COURT’S DECISIONS, HAD NOT 
BEEN ESTABLISHED 


In Nelson v. United States, 97 U.S. App. D.C. 6, 227 F.2d 21. 
(1955), this Court set out the elements of false pretenses as follows: 


1. False pretense or false representation by a defendant; 
2. Knowledge by defendant of the falsity; 

3. Reliance on the pretense by the person defrauded; 

4. Intent of defendant to defraud; 

5. An actual defrauding. 


The events, as described in detail by the witness, Connor, and to’ 
some degree by the.witness, Harding, are base of any evidence what- 
soever of an intention on defendant’s part to defraud anyone, least 
of all, Harding. The trial judge’s instruction on this element is all | 
the more pointed in that it required the jury, before it could con- 
vice, to find that “the defendant had a specific intent to defraud 
the person to whom the false representation was made when he or: 
his agent made it.” (emphasis supplied) (App. 201). Connor’s testi- 
mony, on which the Government’s case must stand or fall, did not. 
show that defendant had any intent to defraud Harding, nor was it 
shown that defendant was even initially responsible for selecting — 
Harding and his trading account. The evidence tends to show that. 
Harding and his dormant account were selected by Connor, and that 
Connor, not defendant, actually obtained the permission to use 
Harding’s account. The evidence showed clearly that the circuitous 
exchange of checks was Connor’s idea, not defendant’s. 


Other elements of a false pretense case were lacking: 


1. There was absent any showing that defendant received 
anything of value from the person allegedly defrauded. As the 
court charged (App. 202), ‘“‘You may find that defendant acted with 
intent to defraud if the evidence shows beyond a reasonable doubt 
that he obtained or his authorized agent obtained for his some- 
thing of value from another person by means of false representa- 
tions knowingly made with the intent to induce the action taken 
by the other person.” Clearly, defendant obtained nothing. The 
Harding check of $2,835.30 was payable to, and delivered to, 
Francis I. duPont & Company. The stock was delivered to Harding. 
Only speculation of the wildest sort could find that the defendant 
received anything. 


2. There was clear proof that, when Harding delivered his 
$2,835.30 check to Connor, payable to duPont, Harding’s bank 
account had only $14.85 in it, and the check was worthless, not 
something of value. Contrarily, the trial court held, appellant con- 
tends, erroneously, that “the fact that there were insufficient funds 
in the drawer’s account to cover the check is immaterial to the 
question of value” (App. 203). 


ARGUMENT II 


THE TRIAL COURT ERRED IN DENYING DEFENDANT'S MOTION 
FOR ACQUITTAL AS TO COUNTS II AND Ill (THE D.C. “BAD 
CHECK” LAW VIOLATIONS) SINCE IT WAS SHOWN THAT CON- 
NOR, THROUGH HIS OWN TESTIMONY, INDICATED THAT HE 
KNEW THAT DEFENDANT'S CHECKS WERE NOT GOOD 


Connor, according to his testimony, was a registered represent- : 
ative for Francis I. duPont & Company (App. 87), and had among 
his customers the witness Harding. When the purchase of the Atlas : 
American Oil stock was completed, Connor caused defendant to 
make a check payable to Harding for $3,000.00, which check : 
Connor personally delivered to Harding (App. 97). Can it not be said . 
that, at that point in the transaction, Connor was as much (and 
probably more) Harding’s agent, as defendant?? Under such cir- 
cumstances, Connor’s knowledge—or suspicions—that defendant’s _ 
check to Harding (as well as the Count III check to Connor) was not. 


covered by sufficient funds, would be imputable to Harding, so that 
any inferred intent to defraud under the bad check law would be : 
absent. Clagett v. United States, 53 App. D.C. 134, 137; 289 
F, 532 (1923). 


ARGUMENT III 


THE DISTRICT COURT ERRED IN REFUSING DEFENDANT’S 
REQUEST TO CHARGE, NO. 5, DEALING WITH DEFENDANT’S 
NOT TESTIFYING IN HIS OWN BEHALF 


The trial of the defendant consumed the better part of three 
days, during which the court heard from five government witnesses, : 
two of whom (Connor and Harding) occupied most of the time ofi - 
the stand. Defendant neither testified nor offered any evidence. 
Harding and Connor gave conflicting testimony on such major 
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points as (a) whether Connor or defendant sought Harding’s permis- 
sion to use Harding’s account, and (b) whether Connor told Harding 
of a knowledge that defendant’s checks were not good when deliv- 
ered. Each testified to facts which strained the imagination, such 
as (1) that he (Harding) thought the had immediate credit on the 
deposit of a Florida check in a Washington bank, (2) that his 
(Connor’s) employer would not accept the check of a third party 

in payment for:a securities purchase, (3) that the Connor-Kelly use 
of Harding’s account was not forbidden by the duPont Company, 
where the evidence (Connor’s own testimony) showed (App. 102) that 
Connor’s employment there terminated on September 25, 1965. 
Finally, Harding became so confused in his testimony, measured in 
the light of a prior inconsistent statement (App. 60-62), that the 
Court interrupted the cross-examination of Harding to give the jury 
a specific, on-the-spot instruction on the weight to be given such 
inconsistency (App. 62). 


In addition, the trial court re-instructed the jury on the same 
matter at the close of the case (App. 196, 197). 


yet on a point so fundamental and so important as the right 
of a defendant to stand mute, the trial court said only: 


“The law does not compel a defendant to take the 
witness stand and testify and no presumption of 
guilt may be raised and no inferences of any kind 
may be drawn from the failure of any defendant to 
testify.” 


Here may be observed a case of Government evidence only, 
where that evidence is fraught with confusion, contradiction and 
inconsistency, in consideration of which the trial court devoted sub- 
stantial attention and instruction. Yet, contrarily, a constitutional 
principal is dispensed with in 39 words buried in between the 
lengthy instruction on inconsistency and a reading of the indictment. 


1] 


Defendant, it is respecfully urged, was entitled to a more 
specific, emphatic pronouncement of this constitutional right to 
remain silent, certainly at least equal in emphasis to that given . 
Harding’s inconsistent testimony. Certainly, defendant’s request 
No. 5 answered more fully for the jury the question which lay per- 
sons interminably ask, viz., “Why didn’t he take the stand???”’. 


In the instant case, the trial court’s instructions were isolated 
from the usual, important items such as burden of proof, presump- 
tion of innocence and reasonable doubt. 


If this valuable right of a defendant not to testify is to have 
any meaning at all, then, it is urged, more attention must be given 
to it in a judge’s charge, particularly in a case where the evidence is 
plainly contradictory or inconsistent as among the prosecution’s own 
witnesses. 


Finally, it will be noted that the court’s charge is limited to 
defendant’s failure to testify in his own behalf. In no place in the 
charge as given did the court, as requested by the defendant, indi- 
cate that defendant was not required to establish his innocence. 


Accordingly, even if a jury obeys the court’s instruction about 
the defendant’s not testifying, he could, and very possibly would, 
be faulted by the jury for not putting on any evidence at all. 
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CONCLUSION 


Defendant respectfully urges this Court (1) to hold that, in 
order to complete the elements of a false pretense case, it must be 
shown that defendant received something as the result of the false 
representation; (2) to hold that a defendant is entitled to more than 
a pro forma instruction on his right not to testify or offer evidence 
in his own behalf; and to reverse the judgment of the court below, 
ordering a judgment of acquittal, or, in the alternative, a new trial 
on all counts. 


Respectfully Submitted, 


/s/ MICHAEL F. X. DOLAN 
1629 K Street, N.W. 
Washington, D.C. 20006 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,207 


H. NEIL KELLY, UR., 
| Appellant, 
Vv. 
UNITED STATES OF AMERICA, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ord suggests ort for 
PETITION FOR REHEARING IN BANC 
: Re 
Appellant, H. Neil Kelly, Jr., respectfully petitions the 
ard 84g gestren fer 

Court for a rehearing, in banc, of his appeal from the judgment 
of the court below, which judgment a panel of this Court 
affirmed without opinion on November 3, 1969, for the follow-— 
ing reasons: 

1. This Court, in its affirmance of the judgment of the 
court below, apparently overlooked the distinction appellant's 
original argument made between the two aspects of the trial 


court's instructions on a defendant's not taking the witness 


stand. Although the panel of this Court which heard argument 


herein exhibited interest: in the matter of a non-testifying 
defendant, appellant respectfully suggests that the panel may 
have overlooked appellant's contentions that the trial court 


was also obliged to instruct the jury, as requested, that 


defendant was not only not required to testify, but also that 


he was not required to prove his innocence or put on any 
evidence at all; an instruction, not objected to by the 
prosecutor, but denied by the trial court. 

2. Additionally, appellant respectfully suggests that 
there was a total lack of evidence, or ange Seeks permissible 
inference therefrom, that appellant obtained anything from the 
transaction which was the subject of the false pretense charge. 
As appellant pointed out at the time of argument, the Cees 
brief (Br. 6) incorrectly states as a fact that "***because of 
prior arrangements***", appellant clearly obtained Aerie 
of "value", namely, benefit from an increase in the market value 
of the Atlas stock. contarily, there is not a shred of! testimony, 
direct or indirect, whereby such a statement could eeeiaen 
made. 

Wherefore, appellant respectfully petitions the Coe 

$9 FeSTS , 

for a rehearing and that the same be had by the Court in banc. 


: Respectfully submitted 
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, : Ve Me ees 
Michael F. X. Dolan 
Attorney for Appellant 
1629 K Street, N. W. 
Washington, D. C, 20006 


CERTIFICATE OF SERVICE 
I hereby certify that 1 have mailed, by U. S. Mail, 
postage prepaid, a copy of the foregoing petition to Thomas 
A. Flannery, Esq., United States Attorney, attorney for 


appellee, addressed to his office, U. $. Court House, Wash- 


19% 
ington, D. C., this / —day of November, 1969. 


Michael F. X. Dolan 
Attorney for Appellant 
1629 K Street, N. W. 
Washington, D. C. 20006 


